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iDtered,  aocordtng  to  act  of  Congren,  In  tho  jmr  nineteeD  hus 
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Ib  tlM  ofBce'of  the  Lftnmrian  of  Congreaf,  ftt  Waahington. 


CONTENTS. 

CHAPTISB  ZXU. 

I>efliiitlaiia  mnd  Rei:alatloiis 

TITLB    L--OiiMral  deflnittons  and  rules  of  construction 

IL— X*roTlttonsr«giilatlng  the  effect  and  appUoatlon  of  this 

OHAPTBB   XXIII. 

OondeniBAtioii  Iaw. 

TITZJB    L—Prooeedlngs  for  tlie  condemnation  of  real  property onn 

n.— Prooeedlngs  for  the  sale  of  corporate  real  property 

m.— Prooeedlnga  for  enforcement  of  mechanics'  liena  on  real  prop* 

erty 

IV«—ProcMdlnti  to  enforce  llenonveMeli HU 


gg  11S-U9 


PRIBONEBS,  BTQ. 


c%%.%i 


tee,  compensation,  or  reword,  for  the  commitment,  detaining: 
custody,  release,  or  discliarge  of  a  prisoner,  other  than  the  fl 
expressly  allowed  therefor  by  law.  j 

w.,  ft  6.  : 

ft  118.  Prisoner,  liow^  con-reyed  to  |«11  tlufoosli 
county. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a 
may  convey  his  tnisoner  through  one  or  more  other  co 
the  ordinary  route  of  travel,  from  the  place  wh^re  the 
was  arrested,  to  the  place  where  he  is  to  be  delivered  or 

S  B.  8.  426.  f  6. 

f  119.  oncer  or  prisoner  not  llnble  to  nrrest.  , 

A  prisoner  so  conveyed,  or  the  officer  having  him  in  cnslote 
not  liable  to  arrest  in  any  civil  action  or  special  proceeding,  n 
passing  through  another  county. 

Id..  I  7,  sm'd. 
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TEMPORARY  JAILS. 


c. 


I  144.  [Am*d,  1896.]    "Wltat  oAeer  to  met  In  eaa« 
■•iioe»  ete. 

If  the  coantj  judge,  or  the  presiding  iastice  of  the 
diriBion  of  the  supreme  court  of  the  first  department,  is  i 
unable  to  act,  or  his  office  is  yacant,  a  designation,  or  th* 
tion  or  modification  thereof,  as  prescribed  in  this  article 
made,  in  any  county,  except  New-Yorls,  by  the  specia 
ndge  or  the  district-attorney,  or.  In  the  city  and  county 
~ork,  by  any  justice  of  the  appellate  division. 

L.    1886,    ch.    046. 


^ 


§§  303-08 

I  20a.  (Addei 

Each  judge  of 

appointing  him 
Hstion  to  be  fix. 
dollars  a  jpar. 
certificate  o(  th- 
L.  IN7,  cb.  SI.    In 

I  203.  [Adde- 
nppekls. 

The  boftrd  of 
majntained  b;  t 
court  of  appeali 
his  uae.  Buitabl< 
caae  of  thp  reft 
request,  the  jiid| 
offices  suitable 


JlhiMD^  «r  af  the  aerwiot  of  anr 

, IB  mma  ftre*  Hid  affect  u  th«  Uke  le- 

nte  of  ft  sheriff. 


I  375 


LIMITATIONa 


The  time  of  each  a  disability  is  not  a  part  of  the  tim 
in  this  title,  for  commencing  the  action,  or  making  the 
interposing  the  defence  or  counterclaim;  except  that  th 
limited  cannot  be  extended  more  than  ten  years,  after 
bility  ceases,  or  after  the  death  of  the  person  so  disi 

Oo.  Pioc,  f  89. 


llHlUIltlM. 

pedfled  In  tItU 
urt  M  ■hcrtir  or 


he  time  IlmiUd 
that  tbc  time 
yeftn   by   en; 

more  tbau  one 


kL,  I  101. 

I  nr.    Defraec   or   eoa  at  ere  la  In. 

A  ana*  of  u^tloo,  npon  which  bd  nctlon  cnnnnt  be  maiDteiDeil, 
M  pmcribed  in  thk  litlu,  cannot  ha  {.'fCecIuully  InterpOBod  na 
ft  defence  or  counterclaim. 


In,! 


r-tbwi  uth» 
r,  Mtaibm  «• 


§499 


DEMt(RRBa 


c^u: 


S  489.  ObJeetloB)  ^rhea  deemed  uraWed. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  ant 
the  defendant  is  deemed  to  have  waived  it;  except  the  obje 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the 
plaint  does  not  state  facts  sufficient  to  constitute  a  caui 
action. 


Oq.  Proc.,  I  148. 


IM 


8M« 


ANSWER. 


c6,t. 


answer.    The  admission  must  be  made  a  part  of  the  Judi 
rolL 

Go.  Proc.,  part  of  |  MS,  am'd. 

I  618.  Dilatory  Aefenoes  to  be  ▼•rifled. 

A  defence  which  does  not  inTolve  the  merits  of  the  action, 
not  be  pleaded,  unless  it  is  yerified  as  prescribed  in  title  i 
of  this  chapter. 

From  2  B.  8.  862,  i  7  (2  Bdm.  8S4). 


§70S 

loD  of  tb«  time, 
t  the  releiue  «I 
I,  ahull  uot  be 
lor  wutrtuite  <it 
•a,  tak»  Jointly, 
Tinlttcd  bj  thte 
.nbeeqnent  wer- 
«Tfcre  with  the 
ntUL 


jig  ?11-12  A' 

which  the  detent 
DeceBBiirj  lo  iwrt 
defoiiditiil  must  i 

iolnilj".  ill  an  aci 
couci  or  judff  ui 
ol  Euhstitiitioii.  I 
iudeuiiiity  uud  | 
without  rt'Bpwt  1 


1  Til.   Cancell 

At  any  time  nf 
or  Bimulled.  or  t 
praiierty  Btiochet 

Slitalioii  of  niiy 
eemR  jn?t.  dlri'cl 
i:iE  tLc  propfrty 
county  when-  it 
made  l)y  n  note,  t 
ritiE  to  the  ordei 


■  an  iihorlfr  to  retarn  fvurmnt  nnd  lilii  prt>oec41« 

vnrrniH  ot  nttnrhirieiit  hns  hi>pn  vnonlpd  or  nnnnllctl, 
oust  forthwilh  file,  in  Iho  clerk's  ofBce.  the  wnrrnnt, 
rii  of  his  [Hdi'.TdiiiKs  thereon.  Upon  the  niipilcntloi, 
ny.  nnd  proof  of  llie  KlierifTs  noKloct,  the  court  iiiny 
o  lo  do,  forthwitli.  or  witliiii  ii  Biieeilii-d  time, 
itn'il.   nnd   coDHiIlilnted  Vith  to   mnfti  ut  2  R.   S.   IS.  I  00   (2 
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for  ii 
who,  havlDg  I 
lion,  before  r 
to  the  Burt'ty 
present  Ms  n 
ror  tlie  hcnri 
giTon  to  Btirli 
OQ  the  |>etiti< 

allon-ei].  unl<> 
hare  first  bee 

of  Huch  reeei' 


ipecini  proeei 
purpnsoB  nH  tl 
L.  IBM.  cb.  HO 


U.,  I  U4.   tlM  UM  (Utum  b 


S  711>-20  PROVISIONAL  REMEDIES.  c.  7,  t.  4,  b.  8 

ARTICLE   THIRD. 

Otneral  and  miscellaneous provisUma. 

Sec.  719.  Arrest,   inJanctlOD,   and   attachment;   when  not   to  be  gniiited  t»> 
gether. 
720.  Counterclaim,  proTislonal  remedies. 

S  710.  [AmM,  1.S70.1  ArreMt,  lnJnnctloit»  and  attaebment; 
^nrhen  not  io  be  srranted  toRetlier. 

Wliore  npplicatioii  for  an  onlor  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them.  Is  made,  in  the  same 
action,  against  the  same  defendant:  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiff's  security,  the  coart 
or  jud^re  may,  in  its  or  his  discretion,  require  the  plaintift  to 
elect  betwe<'n  them.  Where  an  application  is  made  to  obtain, 
vacate,  nioilify,  or  sot  aside  an  ord(»r  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judpe  must  finally  decide 
the  same,  within  twenty  days  alter  it  is  submitted  for  decision. 

S  720.   [Ain*d,  1870.]    Counterclaim,  provlNlonal  rensedlea. 

"Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  jud.i^ment  a^rainst  the  plaintiff, 
his  ri^'ht  to  a  provisional  remevly  is  the  same  as  in  an  notion 
broujrht  by  him  aprainst  the  plnintlfT,  for  f^e  eause  of  nctioD 
8tat4'd  in  the  counterclnim.  and  demanding  the  same  judfmient. 
And  for  ilie  purjmse  of  applying?  to  such  a  '^nso  the  proviMons 
of  this  not,  the  dpfendant  is  doemod  the  plaintiff,  the  plnintiCf 
is  deemiMl  the  defendant,  and  the  counterclaim  so  set  forth  In 
the  answer  is  deemed  the  complaint. 

174 


wlttahekl  by  anr 
lad  uid  naed,  tn- 


^I  far.  or««p  M  • 


t  tlw  court,  or  bj  mj  otltar  person, 
w^MB  IBB  lunBijua  ol  tlift  GOUTt,  <u  ot  tooOKr  oonrt  6t  cou- 

trtcnt  anthocMvi  M»Mt  iq  »  caa*  whnc  k  partr,  or  Urn  ■ttonwr, 
h  V>^WIr  aKURMiMd  br  IftW  to  unend  k  plemdlng, 

1  B.  1.  4)i  0  Mb.  <«««,  u-A. 

I  ffH.  Dte^tmidlas  Aateota  1m  ■■^■♦h— 

n»<  wut'  •<  K  titl^  <H>  a.  detect  In  the  tlde^  of  an  affidavit, 
<M^«tf  impair  ILtt  It  iatelllK^  Kfen  to  the  action  or  epedal 


',  la  aaflklent.  If  It  eoaftonaa  anbatanUallr  to  the  form 

atberefroB, 
om,   or  Ua 


I  rao.  AaaeBdIma;  defeeta  In  tmaCrn,  eto. 

Wba«  Buch  ■  boiid  or  uudertakiiifr  is  d(>f«;tlve,  the  court, 
oOeer,  or  body,  that  would  bo  authorized  to  rpcpive  it,  or  to 
entertain  ■  proceeding-  in  conspquencp  thereof,  if  it  whb  perfect, 
may,  on  the  spplicatluti  of  the  poraons  who  executed  it.  amend 
it  accordinicly:  r.nd  It  ahall  theceupon  be  valid,  from  the  tim" 
of  Ita  execution, 
M.,  I  S^  ■»■«. 

U  177 
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TENDERS,  OFFERS,  BTU 


DOtke  of  acceptance  is  not  thus  glyen,  the  offer  cannot  I 
in  eTidence,  upon  the  trial;  bat,  if  the  recovery  is  m 
farorable  to  the  defendant  than  that  bo  offered,  he  will 
entitled  to  recover  costs  from  the  time  of  the  ofler,  bi 
pay  costs  from  that  time. 
Oo.  Proe.,  r«iiiAliider  of  |  386,  am'd. 

}  740.  Offer  and  aeceptanee,  by  ivliom  snbseribedi 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  i: 
of  the  last  four  sections,  is  subscribod  by  the  party  ma 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  a 
to  the  effect,  that  he  is  duly  authorized  to  mdke  it,  in 
of  the  party. 

I  T41.  [Repealed,  1877.] 

I  T4a.   [Repealed,  1877.] 

1KO 


«  vacated  by  the 

^.  „  ._^ ■   ._  . ^Jt  preft — '   --- 

— Ile»a  tar  trial  y  hmitog,  or  by  audi  other  Jna 


Ml*  «r  imtigm  btidtac  tha  tarm  A  iridch  tlt«  prefen«d  canae 
la  ■atfeai  tar  trial  fr  hawtofc  or  by  audi  other  Jnatic^ 
Mck  oOar  twin  of  caoriv  or  at  aiidi  other  time  «a  aiit 


praaolbcd  ^  tba  nMral  or  apedal  niiea  of  practice. 

— "— ■ — lar  fa  not  roqnUta  la  m  caae  amteaeed 

t  ^  aaeoad  «t  tba  Uat  aeetlon  bnt  one,  and  the 


I  la  m  caae  amteaeed  wttUn 

Uat  aeetlon  bnt  one,  ai 

a  ambmead  wltUn  anbdhrlaion  alx  thereof  n 

■■da  «x  puta^  i    "  '  — 

a  ctahn  nr  pnl 


f  mar  be 

1  eoBctaatra.  Where  no  order  la  required, 
Im  far  pfafMraua.  veetfTiag  tbe  proTlaion  of  law  onder 
I  tta  ■■Miff  lo  madai  n —  """  ' '"■"  '"  ■""' *  ' 


a  dark,  a ,         ___ 

oom  i»  inmcm  mmea  canae  la  Ita  proper  jMace  amonc  the  preferred 
tama  at  tb»  bead  at  the  eatendar:  except  thet  In  the  connllea 
«r  Maw  Task,  Ktam^  QoaeDa  and  Htle.  and  the  aerentli  Jadldal 


,  ao  acttoa  or  apedal  proceeding  ahaK   be  placed   aa  a 
,.Bd  caoaa  npon  the  calendar  of  any  drenit  coort  or  trial 

ar  nrirfcl  tarat  of  anr  eonrt  aia  berdn  prodded,  but  the 

putr  iliafiiiii  a  preferatce  of  any  canae  ahau  serve  npon  the 
aapoalla  parlj,  wnh  Ua  aotlea  of  trial,  a  notice  that  an  appllca- 
tlttt  wni  De  Dada  to  tbe  court  at  the  openlns  ttereof,  or  ta  anch 
JoMico  or  other  tenn  of  eonrt  or  at  anch.  o' 


dbad  by  Oe  taaaral  or 
tba  aane  aa  a  ptaterM 


ractice,  for  loBTe  to 


.  utaferibd  canae,  and  U  the  ri^t  to  a  snfer- 
ncta  which   * ' ■-  " — '-" — 


, -, ■  which  do  not  appear  in  the  pleadlnia 

or  otter  pwcra  woa  wUcb  the  case  la  to  be  tried  the  notice 


be  aeconpanled  by  an  affldavH  ahowinK  attdi  facta.  In 
_  oQiitlea  of  New  York,  KIqkh,  pae<^UB  and  Erie  and  in  the 
'Tenth  Indlcial  diBtiict.  the  application  (or  a  preference  ahall  be 


made  at  the  opeoing  ot  the  court,  or  to  such  Justice  or  other 
term  of  conrt,  or  at  Bueh  other  time  as  shall  be  prescribed  by 
the  general  or  spedsi  rules  ot  practice,  end  if  It  shall  appear 
that  the  cause  Is  entitled  to  a  preference  and  ia  intended  to  be 
moTed  for  trial  at  or  for  the  term  for  nbicb  the  appllcatioa 
la  made,  the  court  or  Joitice  mar  direct  that  it  shall  be  so  beard. 

I.  isae.  ch.  410:  L.  Ue«.  ch.  140;  L.  IBOO.  ch.  173.    In  *ffet  Sept.  1,  IMO. 

I  T94.  (Bepealed  Jan.  1,  1896;  L.  1805,  ch.  M6.] 
I  rw.   [Bepealed  Jao.  1,  1890;  L.  1885,  di.  94e.] 


PSJRRBSEivttenraiiifaui  k..  rr.,^  ^  «^ 

)R  person  of  miitable  ace  and  discretion. 

I ftir  Oow FMM..II 400^  410,411 ;  L.  1887, oh.  40.   In  eff0et  Sept.  1. 1897. 

I  9S0.  DmiMe  time  wbem  serred  throvffli  tlie  post-ofllee. 

Wheie  H  is  prescribed  In  this  act,  or  in  the  general  rales  of 
yraetieeb  that  a  notice  most  be  given,  or  a  paper  must  be  served, 
within  a  qE>ecified  time,  before  an  act  is  to  be  done;  or  that 
tlie  adveise  party  haa  a  specified  time,  after  notice  or  service, 
withlii  which  to  do  an  act;  if  service  is  made  tlirongh  the 
postfofllcses  the  time  so  required  or  allowed  is  double  the  time 
netted;  except  tliat  service  of  notice  of  trial  may  be  made, 
t|niai|di  the  ooet-oiBoe,  not  less  than  sixteen  days  before  the 
digr  OK  tria]»  mdoding  the  day  of  service. 

iper   to    be   served    oa   attovHeyi   vrliem 


Wheve  a  party  has  appeared^  a  notice  or  other  paper,  required 
to  bt  eared  In  an  aetion,  must  be  served  upon  his  attorney.  If 
a  dcffeDdant  has  not  appeared,  service  of  a  notice  or  other 
p^pei;  in  the  oidlnaQr  proceeduigs  in  the  action,  need  not  be 
flMd*  VPOB  Urn*  vnlcee  he  is  actually  confined  in  Jail,  for  want 
«f  telL 

HL.  II  «M  sad  41T»  eBBSOUdsted. 


WMem  aegvlee  auir  he  autde  oa  elevlEy  tmat  aorn- 


WiMte'  a  party  to  an  action*  who  has  appeared  in  person, 
rsjlrtre  whhoot  the  State,  or  his  reeidenoe  cannot,  with  reason- 
aUft  dflicencei,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

U.,    I   4]A. 

i  801.  Serviee  throvali  braneh  post-oHlee  in  Neipr-Torlc 
citr- 

In  the  city  of  New-York,  where  a  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  pnckn^e  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

I  808.  This  AVttele  not  applicable  to  servfee  of  snmmona. 


This  article  does  not  apply  to  the  service  of  a  summons,  or 
ether  process;  or  of  a  paper  to  bring  a  party  into  contempt:  or 
to  a  case  where  the  moae  of  service  is  specially  prescribed  by  law. 
M.,  I  418,  aaS  part  of  id.,  I  408. 
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)  SIS.  Bondn.  rtP.,  not  nffecled  br  chBnKe   of  paFnes, 

A  boml  or  iimiertukinp,  given  in  on  action  or  Bpeclal  prooppdinc, 
as  prt^cHbi'd  iu  tills  ai?t,  oontiiiiica  in  forco,  after  the  substitution 
of  a  now  pnrty  in  place  of  an  oriclnnl  party,  or  any  othpr  chanire 
of  partlPB;  and  has  tiicrenflpr  thp  name  force  nod  effect,  aa  if 
then  eiveti  anew,  In  conformity  to  the  change  of  parties. 

g  HIS.   Id. I  (a  be  Hied. 

A  bond  or  tindertnliinE.  required  to  be  sriven  by  this  act,  tansr 
be  filed  with  the  elerk  of  the  conrt:  except  where,  in  a   speeial 
COBC.  a  different  di»position  thereof  is  directed  by  the  court,  or 
prescribed  in  thin  aft. 
Co.  Piw.,  I  423,  au'd. 
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I   841.     [Allied,   1881.]     PresvmpUon   of  defttli  I»  eertej 
oaaes. 

A  person  upon  whose  life  an  estate  in  real  property  depeni 
who  remains  without  the  United  States,  or  absents  hinutif  in  t 
state  or  elsewhere  for  seven  years  together,  is  presumed  to 
dead  in  an  action  or  special  proceeding  concerning  the  property 
which  his  death  comes  in  iquestion,  unless  it  is  amrmatlfl 
proved  that  he  was  alive  within  that  time.  And  where  in  t 
action  or  partition  in  this  state  any  portion  of  the  proceeds  of  i 
sale  of  real  property  is  or  has  Ix^en  paid  into  court,  or  paid 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  has 
mained  unclaimed  for  twent>'-five  years,  after  such  payment 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  a£ 
such  payment  raises  the  presumption  of  the  death  of  such  i 
known  heirs  at  the  time  of  the  sale  of  such  real  property  and 
fore  such  payment,  and  after  the  lapse  of  twenty-five  years  «f 
such  payment  it  shall  he  presumed  that  there  were  no  sucb  1 
known  heirs  living  at  the  time  of  such  sale  or  payment,  and 
any  action  or  proceeding  taken  for  the  (purpose  of  distrilmtl 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  Ji 
sumed  and  they  shall  be  presumed  to  have  been  dead  at  the  fl 
of  such  sale  and  before  such  payment  into  court,  or  to  I 
treasurer  of  any  county. 

1  R.  8.  749, 1 6,  sm*d ;  L.  1801,  oh.  IM. 
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I  H40.     SWPIir.DH    v^r-u-o    u».    ^..w.m,..^.... 

A  person  liclk'ving  in  n  religion,  other  than  tlie  Christinn,  mftj 

be  sworn  in-eorilinjt  (o  the  pwulinr  ci-rcmonit^,  if  any.  at  his  re 
liKlo".  itistpuil  o(  us  prescribed  in  section  S45  or  section  846  ol 


g  HBO.    Conrt  tany  examine  irKneiia. 

The  eourt  or  officer  uuy  exHmine  nn  inTHnt.  or  a  person  appu 
ently  of  weak  iutelieot.  prodneed  before  it  or  him.  at  a  witness,  b 
nseertnin  hi-i  onpHeity  nnd  the  extent  of  his  knou-ledge:  and  oi« 
intjiiire  of  a  p^'rson,  proclneed  ng  a  wilness,  what  peculiar  p*i« 
monies  in  Rivvaring  he  dt-ems  meet  obligatory, 
ld.,iN.iun'd. 

S  MSI.     [Am'd,  IHim.]    SwenrlnK  fftliirlr  *•>  u>r  (orw,  »cr 

A  piTSon  nwearin?.  nfBrminB.  or  declnrinu,  in  any  form,  wW 
an  oatli  is  authorized  by  law,  is  tnwfulJy  sworn,  and  is  guilty  ol 
piTjiiry,  in  ii  case  where  he  wonld  lie  guilty  of  the  sam«  crime,  » 
he  had  sworn  by  laying  his  hand  npon  the  gospeU. 
Id..p*rt(>t|Ki,)UB>dt  I-ieM.cb.MO.   In effsct SepC I. IW. 
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DEPOSITIONS 


0.9^ 


factory  proof,  by  affidavit,  that  there  is  good  reason  to 
that  the  ends  of  justice  will  be  better  promoted  thereby,  1 
the  issuing  of  a  commission,  notwithstanding  that  a  com 
can  be  executed,  in  th^  country  to  which  they  are  sent, 
rogatory  can  be  Issued  only  to  examine  one  or  more  wl 
upon  written  interrogatories,  annexed  thereto;  which  n 
framed  and  settled,  and  the  depositions  must  be  returned, 
scribed  in  this  article,  with  respect  to  the  interrogatories  a 
to  a  commission,  and  the  depositions  taken  thereunder. 


SgM9-«> 


DEPOBSnOJX. 


8  910.  [Am»d»  1809.]*  TrnMCttm  *iie  return  off  depoutt 

The  ojQIcer,  or  commissioaer,  before  whcmi  a  witneBs 
in  a  case  specified  in  this  article,  must  take  down  his  t 
in  writing,  and  must  annex  thereto  copies  of  all  books  ai 
produced  or  such  parts  thereof  as  shall  be  required,  8 
certi^  and  transmit  it  to  the  court  in  which  the  action 
special  proceedincT  is  pending,  as  the  practice  of  th 
requires. 

L.  1898.  oh.  BOB.    In  effect  Sept.  1, 1899. 


I  020.  [Repealed  May  3,  1809;  L.  18d9,  ch.  502.   In  efl 
1,  1899.J 
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DOCUMENTARY  EVIDENCE.        c.9,t.ii 


proceedings,  kept  by  him,  pursuant  to  law,  accompanied  w 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn 
by  a  competent  witness,  as  having  been  compared  with  the  oi 
innl  entries,  with  proof  that  those  entries  were  in  the  handwi 
ing  of  the  justice. 

2  U.  S.  268.   I  248. 

i  041.   [Am'dy  18C4.]    Ordinancesy  etc.,  of  eltles,  villas 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  i 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an 
corporated  village,  or  of  a  local  board  of  health  of  a  city,  to 
or  incorporated  village  or  of  a  board  of  supervisors,  within  ' 
state,  may  be  read  in  evidence,  either  from  a  copj  thereof,  ce 
fied  by  the  city  clerk,  village  clerk,  clerk  of  the  common  conn 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of 
board  of  supervisors;  or  from  a  volume  printed  by  authority 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the 
lage  or  the  local  board  of  health  of  the  city,  town  or  viUage, 
the  board  of  supervisors. 

L.   1884,   cb.  208. 
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i  §  955-56  DOCUMENTARY  EVIDENCE.       c.  9,  t.  4 

J(  055.  [Innerted,  1802.]  Public  records  In  New  1 
connty. 

AU  map8,  suryeys  and  official  rocordp,  which  shall  have  be< 
record  or  on  file  in  the  office  of  either  the  rojnster  of  the 
and  comity  of  New  York,  or  the  surrogate  of  said  city,  or  ai 
the  courts  of  record  of  said  city,  or  the  clerk  of  the 
and  county  of  New  York,  or  any  ol  the  departments  of  said 
as  enumerated  in  section  thirly-four  of  the  New  i'ork  eily 
solidation  act  (chapter  four  hundred  and  ten,  laws  of  eigl 
hundred  and  eighty-two),  or  in  the  office  of  the  registers,  s 
gates,  commissioners  of  public  works,  or  kindred  departme] 
park  department,  for  a  period  of  twenty  years  or  upwards 
to  such  trial,  shall  be  presunijitive  evidence  of  their  contents 
bhall  be  receivable  in  evidence  as  such  u^ion  any  trial  in  ai 
the  courts  of  this  State  in  any  controversy  pending  therein 
tween  any  parties. 

L.   1892.   cb.  622. 

§  05(l.  [Am'd,  1877.]  DocmncntM  from  forelflrn  coanti 
lioTT  authenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of 
ord  in  a  public  office  of  a  foreign  country,  (.•ertified  accordii 
the  form  in  use  in  that  country,  is  evidence  when  authentic 
••'follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
missioner  appointed  by  the  governor  to  take  the  proof  or  acki 
edgment  of  deeds  in  that  country,  to  the  effect  that  the  pa 
record  or  document  is  of  record  in  the  public  office,  and  tha 
cony  thereof  is  correct  and  certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  s 
tary  of  State,  annexed  to  that  of  the  commissioner,  to  the  i 
effect  as  prescribed  by  law  for  the  authentication  of  the  cc 
cate  of  such  a  commissioner,  upon  a  conveyance  to  be  recc 
within  the  State.  The  certificate  of  the  commissioner,  thui 
thenticated,  is  presumptive  evidence  that  the  copy  of  the  pa 
record  or  document  is  certified  according  to  the  form  in  use  ii 
foreign  country. 

L.  1876,  ch.  It6,  portlODi  of  ||  1,  2,  8    and  •. 
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injury,  and  snch  proof  shall  be  presumptiTe  eyidence  of  owM 
»hip  at  the  time  of  such  trespass  or  injury,  but  such  presumptio 
mny  bo  rebutted  by  the  defendant  by  showing  ownership  of  aal 
lands  nt  the  time  of  said  trespass  or  injury,  in  some  person  otlu 
than  the  plaintiff. 

L.  ISK.  ch.  82.   In  effect  Sept.  1, 1888. 

S  fHll.  Sarroflrate«»  clerka,  etc.,  to  searoh  files,  SMib  I 
orrtify,  etc. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  otlM 
IH^rson,  having  the  custody  of  the  records  or  other  papers  tai-< 
pulklio  office,  within  the  State,  must,  upon  request,  and  upon  pi; 
nient  of,  or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  M 
are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a  comij 
clerk  for  a  similar  service,  diligently  search  the  files,  papet 
nn^ords,  and  dockets  in  his  office;  and  either  make  one  or  nm 
transcripts  therefrom,  and  certify  to  the  correctness  thereof.  ■ 
to  the  search,  or  certify  that  a  document  or  paper,  of  which  U 
custody  legally  l)elong8  to  him,  cannot  be  found.  If  he  refusi 
or  unreasonably  neglects  or  delays,  to  make  such  a  search,  or  1 
furnish  such  a  transcript  or  certificate,  or  makes  a  false  certll 
rate,  he  is  guilty  of  a  misdemeanor. 

Ti.   1847.  ch.  470.  I  40  (4  Bdm.  688),  am'd.    See  ante.'  |  8S1. 

§  OQM,    Saving  claane. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writte 
according  to  the  rules  of  the  common  law,  or  by  any  other 
I)etent  proof. 

2  R.  S.  897.  part  of  I  28  (2  Edm.  413).  and  L.  1848,  cb.  840,  I  1  (4 
642). 
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PLACE  OF  TRIAL. 


c. 


trial  must  be  filed,  and  the  judgment  rendered  must  1 
in  the  last  named  county. 

I    901.     This    article    applicable    only    to    the 
eoart. 

This  article  is  applicable  to  an  action  in  the  supi 

only. 
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1028-36  REFERENCES,  HTC.  alO.tS 

now  trial  or  grant  to  either  party  the  judgment  which  the  facti 
warrant. 

L.  IbOO.  cb.  046. 
ft  1023.  [ReiH^aled,  1804.] 

ft  1024.    Qaallflcatlona  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
3bj(>ctionM;  and  no  i)erKon  shall  l>e  so  appointed,  to  whom  all  the 
parti(>R  object,  except  in  an  action  to  annul  a  marriage,  or  for 
a  divorce,  or  a  8ei)arntion.  A  judge  cannot  be  appointed  a 
referee,  in  an  action  brought  in  the  court,  of  which  he  is  a  judge, 
exct'pt  by  the  written  consent  of  the  parties;  and,  in  that  case, 
he  cannot  receive    any  compensation  as  referee. 

Co.   rroc.,   part  of   ft   273. 

ft  102n.    Several  refereen  may  be  appointed. 

Where  the  court  is  authorize<l  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  l»y  consent  of  the  parties,  they  may  select  any 
number  of  referees,  not  exceeding  five. 

Sulmtltutc  for  Co.  Proc.,  part  of  |  273. 


ft  102<l.  Proceedlnarn  rearalated  "vrhere  tbere  are  ■e-veml 
refereen. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  nil  the  allegations  and  proofs  of  the  parties: 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witneas; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

S  B.  S.  384.  I  40  (2  Edm.  399). 
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I  1033.    Whc 

Upon  sfitisfa 
which  a  perso: 
(rom  BiTving 
eitbtr  of  thp  f 

1.  Where  be 
ciTil  olBec,  the 
his  HtteudnDce 
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hie  own  bealth. 
his  absence;  oi 
rrom  proiN-'rly  aist-aarniiiB  me  uuiies  oi  a  juror. 

Where  a  person  in  excuse*!,  in  either  of  the  eases  specified  in 
this  section,  the  ballot.  conlniniriK  his  name,   must  be  retiitaed 
to  the  liox  from  wlii<-h  it  was  talieti. 
a  R.  S,  418,  port  o(  i  36,  mnd. 

g  10»4.  AppllcBtton  ot  thin  orllolp.  na  reiipeel*  >ew-York 
and  Kln^n  counlleH. 

Section  1029  of  this  net  npplies  throushout  the  State.  The 
renininder  of  Ibis  nrtirle  does  not  apply  to  the  city  and  cotm^ 
of  New-York,  or  the  county  of  Kings. 
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Terdict,  or  the  qnestionB  and  findingt  thereopon,  u  the 
quires;  and  the  direction,  if  any^  which  the  court  gi^ 
reipect  to  the  subsequent  proceedings.  Upon  the  appli 
the  party  in  whose  favor  a  general  verdict  is  rendered, 
most  enter  judgment,  in  conformity  to  the  verdict, 
different  direction  is  given  by  the  court,  or  it  is  ( 
specially  prescribed  by  law. 

Co.  Pise.,  psft  of  S  964. 
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collection  of 
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the  sheriff,  t 

thereof,  with 

Notwithstand 

the  judgment  shall  remaiu,  as  security  tor  the  sum  or  ■nnu  to 

become  due,  after  the  execution  is  isBiied.     When  a  further  Bom 

becomes  due,   an   execution  may,   in  lllte  manner,  be  Uaned  tor 

the  collection  thereof;  and  succesBive  executions  maj  be  laaned, 

as  further  sums  become  due. 

I  1278.   Confeasloii    by    one    of    BeTeral    Joint    d«ktara. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  Joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
anite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced aRaiast  those  only  who  confessed  it;  and  It  fa  not  a  bar 
to  an  acttoD  aeainst  all  the  joint  debtors,  upon  tbe  same  dematid. 
ssi 


dlBmUaicB  the  sub 
the  court  permits 
aentatWes,  to  file  a 
diacretioa,  without 


I  1281  .8U3MI88I0N  OF  COl^^TBOVBRSY.  c.  11,  t 

diBmiulng  the  Bubmissioxi,  with6ut  costs  to  either  iMirty; 
the  court  permits  the  parties,  or,  in  a  proper  case  their 
sentatives,  to  file  an  additional  statement,  which  It  may  do 
discretion,  without  prejudice  to  the  original  statement 

L.  1886,011.  M6;L.18»,  eh.  896.    In  «ffeot  IfAj  6.  IM. 
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bracinc  the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
281  of  thia  act,  directing  that  it  be  heard  iu  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
heariag  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
dIHrion,  and  a  certified'  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  Judgment  or  order  sppenlpd  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  Judgment  in 
hb  office. 
mommutm  tor  Oo.  Psoe.,  portions  of  H  MT  and  t48;  L.  1896,  Ox.  9M. 


Kribed  In  thla 


S.'uS 


nut  doa  not  eonte  the  itfit  to  anptal  flnm  an  coder. 
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__«r«t  mlea  of  practice,  i«Utliic  to  an  a^Ml  In 

SB  otbcnviae  apedeUr  prescribed  by  U.W. 


elTeet  thnMl. 


11TT.  AriiKcRtJnn  at  thie  urtlclc  ta  ule  by  roroier,  or  pcnon  ipaeUIIv 

14T8.  IdlTwlj^rc  f^roncr  or  perKo  enpolntiMi  DIch,  etc. 

I  1430.  To  vrhBt  leBBcliala  iiroperfy  tliln  avHelB  kppUe*. 

The  exprpRBion,  "  ronl  properly",  ns  iised  in  this  and  the  imo- 

ceeding:  article,  Ineliiiles  tensehold  property,  whore  the  leisee  or  Ua 

asBiKiiee  in  poh>u'rk<'(1,  nt  the  lime  of  ihe  Hiite.  of  nt  least  five  years 

unexpired  term  of  the  lense,  and  also  of  tlie  building  or  bnlldlngi. 

It  any,  erected  therouRon. 

I    14R1.    B<;al    properiT    beld    In    trnmt,    irbca     Usbl*    •* 


S1478 


SHERIFFS  DEED. 


C.18 


may  be  effected,  as  prescribed  in  that  eection,  for  red 
la  a  case,  where  the  term  of  office  of  the  sheriff,  who  n 
sale,  has  expired. 

i  1478*  Id.  I  ^rhere  coroner  or  peraon  appointed  dJ 

If,  when  the  i)eriod  for  redemption  expires,  a  coron* 
person  spedallj  appointed,  by  the  court,  who  has  8< 
property,  by  yirtne  of  an  execution,  is  dead,  or  has  been  i 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  t 
must,  upon  the  applicntion  of  a  person  entitled  to  a  deed, 
a  person,  to  execute  the  deed  accordingly. 
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S§  14S7-90  EXECJl'TION  AGAINST 

TITLE  m. 

Execution  against  the  person. 

Sec.  1487.  In  what  cases  execution  may  bo  laaned  against  the  penon. 

14tS8.  Id.:    against    n    wuinnn. 

14S0.  When    execution    upiiuBt    property    must   be    first   Issued. 

l-iWK  Slmultaneuus  exoeutiuns  not  allowedi  ilgalnst  property  and 

14tn.  Id.;   when  debtor  hue  been  tuken. 

14U2.  New  execution   luuy  Ihsuo  after  escape. 

1403.  Id.;    when   debtor   <lleH    ehnri;ed    In   execution. 

141)4.  M.;  when  cn^dltor  dlseburgeH  debtor  after  thirty  days. 

14U5.  New  execution  not  to  be  enforced  against  real  property 


il 
A 


-i 


S  14H7,  In  i^'Hat  caneii  execution  may  be  l«aaed  "g^^^j 
tlie  pernon. 

Whero  a  judptiicnt  can  be  en  forced  by  execution,  as  pi. 
in  section   1240  of  tbis  act,   an   execntion,   a^rainst  the 
of  the  judgement  debtor,  may  be  is^med  thereupon,  subject  to 
exception  specified  in  the  next  section,  in  either  of  the  folh^ 
cases: 

1.  Whore  the  phiintifT's  ri^ht  to  arrest  the  defendant  depev 
upon  the  nature  of  the  action. 

2.  [Am'il,  1H7JK1  In  any  otlier  case,  where  nn  order  of  uil 
hns  been  granted  and  ex(M'iitod  in  the  action,  and  if  it  ^ 
executed  against  the  judgiui^it  debtor  where  it  has  not  fal 
vacated.  ' 

Ck).  Proc,  first  two  sentences  of  §  288. 

I  14S8.  [Am'd,  1870.]    Id.)  uflrnlnnt  a  woman. 

Hut  an  execution  cannot  be  issued  airainst  the.  person  oC 
woman,  unloss  an  order  of  arrest  has  been  f^ranted  and  execlri 
in  tlie  action,  and,  if  it  was  executed  against  the  judgmi 
debtor,  lias  not  been  vacated. 

1  T.  &  C.  Addenda.  10. 

I  1480.  Il'hen   execution  nfiraflnst   property  mnat  be  M 

liisned. 

."■ 

I'^iih'ss  the  judgment  debtor  is  actually  confined,  wM 
haviiiff  Ikmmi  adtnitted  to  the  liberties  of  the  jail,  by  virtue  of] 
cxocntiou  ap:aiiist  his  poi'son.  issiii*d  in  another  action,  or  ofj 
orilfT  of  arrest  or  a  snrreiubT  by  his  bail,  in  tlie  same  a< 
an  execution  against  his  person  cannot  be  issued,  until  an  eJ 
til  HI  against  his  property  has  b«'en  returneil,  wholly  or  piB 
unsatisticd.  If  he  is  a  resident  of  the  Slate,  <l1ie  execotl 
against  hi.s  property  must  have  Imm'U  issued  to  the  county  wfcl 
he  resides. 
Co.    Froc.,   part  uf  §   288.   nui'd. 


9   I'lOO.     SimnKnnooiiN    oxecntionfi    not    allo^red 
property  iin«l  pernon. 

An  execution  apiinst  the  person  of  the  jiidfrment  debtor 

be  issu(Ml,  without  leave  of  th(>  court,  while  an  exocution  M>l 
his  property,  issued  in  tlio  s:irne  ac.'tion.  remains  unrotumed;  p 
au   execution    against   his    prof  vert  y    cannot   be  issued,    wlttl 

30t 


CONTRIBUTION. 


S1486 


It  to  dcfllred  to  preserve  the  lien,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerJt  of  each  county. 
S  B.  a.  S78,  I  74,  am*d. 


Where  n  judtc 

Id  Bcclion  1240 
of  tbc  judgment 
exception  epccifi 

J.  Where  the 
upon  the  nature 


I  I4S8.  [Am'd,  1 


?annot  be  isaned  nfiainst  the^  person  of  a 
n'omnn,  uniesa  an  ortier  of  nrretit  has  beeti  granted  ttad  executed 
iti  (he  netioD,  and,  if  it  waa  executed  againat  the  jadgmeiit 
debtor,  hna  not  been  vacated. 

I  14H6.  When  esecDllon  SBalnBl  property  Uinst  be  twut 
iHoed. 

XJuleaa  the  judRinent  dehlor  in  nctiinlly  conBned,  without 
haviiiK  been  ddmitted  to  the  Hbertiea  of  the  jail,  by  virtue  of  an 
execution  nRainet  his  gierson.  isaned  in  nnotber  aetion,  or  of  an 
onliT  of  nrrc-Ht 'or  a  anrrender  by  hix  bail,  in  the  BHiue  action, 
iin  execution  neninat  hia  pemon  cannot  he  iaxued,  utitil  an  execa- 
tion  acninat  hia  properly  has  hc'on  returni'd.  wholly  or  partly 
linanfiatied.  If  he  ia  a  rcaidcnt  of  the  f^tate.  41ie  eieention 
AKBinHt  his  property  uiuat  have  been  issued  to  the  county  where 
he  reaidi'3. 

Co.  Pnw,.  piit  or  i  288.  ani'il. 

t    14»0.     RlmnllOBiKiiiii    esecntlona    not    «IIOKe<    Ksalut- 

An  execution  ncainst  Ihe  person  of  the  judinnont  debtor  cannot 
be  iasucil,  without  leave  or  the  court,  while  an  execution  nnii 
hia  property,  ixsued  in  the  aanie  action,  remains  unretnm* 
an   execution    against   hia    property   caunot   be   ismied. 


c.  18,t8  THE   PERSON.  §§1401-95 

leave  of  the  court,  while  an  oxocutiun  ngaiust  his  person,  isaaed 
ill  the  same  action,  remains  unreturned. 
a  R.   8.  894,   i  6   (2  Edm.  877). 

I  1481.  Id.  I  frhen  debtor  bas  been  taken. 

Where  a  judgment  debtor  has   been   taken,    and    remains   In 
custody,  by  virtue  of  an  execution  against  liis  [lernon,  another 
execution  cannot  be  issued,  in  the  same  a<;1ion,  AKiiitist  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  law. 
Id.,  I  7. 

g  X41&2.  Ke^r  ez^cntlon  may  Inline  after  oMcape. 

If  a  judgment  del>tor  escapes,  after  having  Imhmi  taken,  by 
Tirtue  of  an  execution  against  his  {lersotK  he  may  be  retaken, 
by  Tirtue  of  a  new  execution  against  his  pcrsDn;  or  an  execution 
aicainst  his  proiM^rty  may  be  issued,  as  if  the  execution,  by  Tirtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

M.,  i  8. 

1  1403.  Id. I  ^rlien  debtor  dlen  cbarired  In  execution. 

Where  a  judgment  debtor,  who  has  been  t:iken  by  Tirtue  of 
an  ex(>cution  against  his  person,  dies  wliile  in  custoily.  a  new 
execution  against  his  property-  may  be  issued,  as  if  the  execu- 
tion, by  Tirtue  of  whicli  he  was  taken,  had  been  returned  wiihoat 
hia  having  been  taken. 

2  R.   R.   808,   I  28   (2   Edm.   881).    Sections  20  and   30  ure   la  S  l^'A   poit. 
Beo   fi   1380,    lliSl.    auto. 

{  1404.  Id.;  "wbon  creditor  charg^en  debtor  after  tfairtT 
dayn. 

At  any  time  after  a  judgment  deb(.>r  has  remained  in  custody, 
by  virtue  of  an  exeeutiou  against  liis  person,  for  tin*  space  of 
tliirty  days,  tlie  judgment  rreditor  may  serve  ui>on  the  sheriff 
a  written  notice,  requiring  him  to  disi'liar^e  ihe  judgment  debtor 
from  custody,  by  virtue  of  the  exiTUlion.  Wliereuiwn  the 
sherifT  must  discharge  the  judgment  <le]itor.  and  return  the 
execution  accordingly.  After  s«.Tvice  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  d<d>tor,  cannot 
be  issued  ui)on  tlie  judgment;  but  after  liis  discharge,  the  judg- 
ment creditor  nmy  otiierwise  enfnrr*.'  tlie  jutigmont,  as  if  the 
execution,  from  whicli  he  was  discharged,  luid  been  returned, 
without  his  imving  been  taken. 

I*.  1857,   cb.  427,  S  1.  araendlug  2  R.  S.  34.   S  1'  (2  Edm.  .'J4>. 

I  1405.  NeiPT  execution  not  to  be  enforced  aivrnlnnt  real 
property    sold,    etc. 

A  new  execution  ngaiust  property.  issu«'d  in  a  case  specified 
In  the  last  two  sections,  cannot  be  enfor<MMl  a.ir.-iinst  an  interest 
In  real  property,  inchiding  n  chatt»'l  ri'.«I.  wlii'fi  was  purcliased 
In  good  faith,  from  tlio  judgment  debtor.  :irt«»r  tlie  recovery  of 
the  judgment  upon  which  it  is  issued;  or  \vln<'h  was  sold  by 
Tbrtne  of  an  execution,  issued  upon  a  previous  or  subsequent 
judgment. 
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WLcre  ft  partT  cntiiifid  ift  vMtivv  a  partlntf  ttff  ] 

«*«*i-Lr!Tieft  ill  titt-  i:ui«f  ftDc  f  .4*  ib«  %a»K4:  «f(  tfbe  mtent, 
^ireti  h  1^  lie  jitjc  itr^r  tc<  tiie  ctsit^»«  faanlJaa  of  the  i 
«Wb  1^  roftTdifiii  Kb&ii  iiftT^  <-x«<«t«d  t)»  «udi  infa 
viUi  ttr«  fvvoes  vbidi  shftil  Uf-  Jifyci  bj  the  go 
aar  <«f  ibe  UK^Oftr^  ariidii^  £:x«b  i^  |OM««Aa  of  sach 
kare  bf«tt  paid  i»  ibe  c&GitTr  nvajmrvr.  aad  oa  dae  pwwj 
BK*arr  ha»  nsnaibeid  BaizireR^d  m  ptmaaent  aetiuiti 
•l«cv  <*f  tlire«  mocttbk  Day  dirNt  the  Mf  to  be  p 
ipmwaJ  poftrdias  of  mcb  infant  npctt  kit  ^riBS  am  a 
ill  an  aiDooDt  azkt  with  wciuitk*  aatisfkctoiT  to  the 
xh^  faithful  execntSon  of  his  trost.  In  dbe  caae  of 
n^dmf  vithont  the  vtate,  ai»d  hariar  ta  ^e  Mate  < 
vhviv  he  or  she  resides  a  general  ^oaidiaa  or  penoi 
poiated  aader  the  laws  of  sach  state  or  coaatiT,  to  1 
aad  entitied,  by  the  lawa  of  aach  state  or  coaalir,  to  t 
Mf  the  Boiiejr  of  sach  infkat,  the  eoait,  naa  aatiafiac 
of  soeh  facta  aad  of  the  soUIcmbc?-  of  the  aoad  or  aeei 
bj  sQcfa  reneral  traardian  or  peraon  hi  aach  atate  or  « 
the  cenifieate  of  a  jadge  of  a  coort  of  reeocd  of  aoc 
conDtry^  or  otberaise.  oiay  direct  that  the  partloa  of  ■ 
arising  upon  such  sale  shall  be  paid  over  to  audi  goien 
or  penoo. 

I*.  ISR.  ch.  SS ;  L.  1^97.  ck.  MB.    Ift 


f  1682.  [Am'd,  1898.]    M.|  ^ff  walaawa  aauft  iAoea 

Where  a  person  has  been  made  a  dcfBndaiit  aa-an 
person,  or  aiiere  the  name  of  a  defHidant  li  aafcaawa 
the  snmmpna  has  been  aenred  apon  a  deCtedaat  wWioal 


c.  14, 1. 1.  a.  2  FOR  PARTITION.  §§  159a-95 

Interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
dmnkard  will  be  promoted  by  the  partition,  it  may  make  an 
order  authorizint;  the  petitioner  to  agree  to  the  partition  pro- 

Eosed,  and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
abitual  drunkard,  to  execute  releases  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may, 
in  ita  discretion,  for  the  furtherance  of  the  interests  of  said 
Infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  80  made  as  to  set  ofiF  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
writing  thereto  of  such  owners  shall  be  hrst  obtained. 

S  B.  8.  830,  831.  H  87  and  90;  L.  1886.  ch.  208. 

I   1688*  Bfleet  of  releases. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
ezecnted,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
limatie,  or  habitual  drunkard  was  of  sound  mind,  and  compe- 
tent to  manage  his  affairs. 
Id.,  H  88a  and  01,  am'd. 

I  1S04.  TVlien  the  State  Is  Interested. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  priyate  person.  In  such  n  case,  the  summons  must  be 
»erve<l  upon  the  attorney  general,  who  must  appear  in  behalf 
of  the  people. 
Id..  11  02  and  03.  am'd. 

I  1606.  Exemplified  copy  of  Jadflrment  may  be  recorded. 

An  exemplified  copy  of  the  judpinent-roll,  or  of  the  final 
judgment,  in  an  action  for  partition,  may  ]m»  recorded,  in  the 
ofllce  for  recording  doeils.  in  o:ich  county  in  which  any  real 
property  affected  thereby  is  situated. 

L.  1848,  cb.  182,  i  2  (4  Edm.  438). 
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^Mvtelm  pvoTlaloms  of  article  aeeond 


if  Ivovkloiw  of  article  second  of  this  title,  rolntinf?  to  a  sale 
»  as  prescribed  in  that  article,  and  to  tlie  distribution,  invest- 
:,  and  care  of  the  proceeds.  np[)ly.  as  far  as  they  are  appli- 
%  to  a  sa!e  made  ns  preHcri]>ed  in  this  article,  and  to  the 
ibutioxi  of  the  proceeds  of  a  sale,  as  prescribed  in  the  last 
on. 

U  IfiSO-lBee,  ante. 
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directing  a  at 
derendant  pa; 
iutereRt,  and  1 
oC  the  proceed 
ment  must  b< 
par  men  t  of  p: 
dlrectinir  tbe 
«>Ite<7taig  the 

I  1030.  WlK 

Where  the 
propertsr  is  so 

direct,  that  n 
than  is  stiifici 
the  actloD  am 
default  in  the 
apply  tor  an 
much  thereof 
with  the  coRt 
The  ptaiutiS 
as  a  default 
Id.,  put  o(  II 

I  1637.  AVben  th«  irhole  p— 
If.  iu  a  case  epcciBed  in  the 
the  niortgHgcd  property  is  bo 
whole  will  be  most  beneficial 
must  direct,  that  the  whole  p 
of  the  Bale,  after  dcducUuK 
expeust'B  of  the  ealo,  be  eilhei 
whole  Bum  Bccured  by  the  moi 
est,  HB  justice  requires:  or  be 
Bum  due.  and  the  balance,  or 
be  invested  at  intereBt,  for  the 
to  h*m  from  time  to  time,  aa  a 
twoomeB  due. 

U..    ii    lot  .Dd   lOB,   MLd. 


InnatlTely  that 
lai  CHSual  and 
tied  tbe  lajurii 

illct,  report,  or 
hidi  the  acthm 
V  (or  the  pnr- 
abUc  brtdfe,  or 
ke  purpoae,  br 


a)  propwty,  in 
>  held  and  Icept 
violence,  be  l% 
luiefor  ■caloM 


S§  1786-36  CHATTELa  C 14,  t. 

or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  accordii 
the  terms  of  the  undertaking. 

2  B.   8.  083,   I  65. 

I  1786.  Injnry,  etc.,  no  defence. 

It  \b  not  a  defence  to  such  an  action,  that  the  chattel 
hijured  or  destroyed,  after  it  was  replcTied,  unless  the  iuju 
destruction  was  effected  by  the  act,  or  with  the  consent  o 
plaintiff  in  the  action,  or  occurred  after  the  chattel  was  1 
by  virtue  of  the  execution. 

I   1730*   Abatement   and   revival   of  action. 

In  an  action  to-^  recover  a  chattel,  the  cause  of  action  sur 
<Hr  continues,  notwithstanding  the  death  of  either  party,  in 
of  or  against  his  executor  or  administrator.     Where  the 
makes  an  order,  directing  the  abatement  of  such  an  actio 
prescribed  in  section  761  of  this  act,  an  action  may  be  i 
tained,  upon  an  undertaking,  given  for  the  purpose  of  proc 
a  delivery  or  return  of  a  cbnttol,  as  if  final  judgment,  awa 
to  the  adverse  party  possession  thereof,  had   been  renden 
the  first  action,  and  an  execution  thereupon  had  been  reti 
unexecuted  and  unsatisfied:  except  that  damages  cannot  b 
covered  therein  for  a  wrongful  taking,  withholding  or  detei 
An  action  to  recover  the  chattel  cannot  be  maintained, 
an  action  has  been  commenced  upon  an  undertaking,  as 
scribed  in  this  section. 

L.  1880,  du  2r0;  L.  1872,  ch.  498.    8««  fi  766-761,  ants. 
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CHATTSL8. 


c.Ht.S 


and  the  provisioiiB  of  law,  applicable  to  a  warrant  of  attachi 
issued  oat  of  that  court,  app&  to  a  warrant,  issued  as  presci 
in  this  sections  and  to  the  proceedings  to  procure  it,  and  aft 
has  been  issuea;  except  as  otherwise  specified  in  the  Judgment 
judgment  in  favor  of  the  plaintiff,  in  such  an  action,  must  e 
spond  to  a  judgnett^  rendered  as  prescribed  in  the  la«t  aec 
except  that  it  must  direct  the  sale  of  the  chattel  by  an  offio 
whom  an  execution  issued  out  of  the  cour^  may  be  directed, 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary,  U 
county  treasurer,  for  the  benefit  of  the  owner. 

Sm  it  l-Z,  L.  1868. 

S  ir41.  ApvllcAtloB  of  tM»  mtt§!o%e. 

This  article  does  not  affect  any  existing  right  or  remedy  to 
close  or  satisfy  a  lien  upon  a  chattel,  without  action;  and  it 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  Hen  iq; 
chattel  is  specially  prescribed  by  law. 

»^  f  <k 


|inr 

BiadMd,  OBt 


■rutM^  Urn 
i£,iMirdto- 


glTW 


8EPARATI0K. 


c.  15,11 


tion  and  maintenance  of  the  children  oC  the  marriage,  and 
the  support  of  the  plaintiff,  as  justice  requires,  haying  re( 
to  the  circumstances  of  the  respective  parties.  And  tiie  o 
may,  in  such  an  action,  render  a  judgment,  compelling 
defendant  to  make  the  provision  specified  in  thif  Becoon,  wl 
under  the  circumstances  of  the  case,  such  a  judgment  la  pti 
without  rendering  a  judgment  of  separation. 

See  2  B.  S.  146,  if  64  and  68. 


I  17Q7,  JvdoniMnt  for  separmtlom  m^nr  %e  Twrole^^ 

Upon  the  joint  application  of  the  parties,  accompanied  i 
satisfactory  evidence  of  their  reconciliation,  a  judgment  fo 
gepflrntion,  forever,  or  for  a  limited  period,  rendered  as  prescri 
in  this  article^  rosy  be  revoked,  at  nny  time,  by  the  court  wl 
rendered  it,  subject  to  such  regulations  and  reatrictlons  •§ 
court  thfaiks  fit  to  impose. 

Id.,  i  60. 
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I    IBSB.    Co*ta|    kaW  awurSe^ 

Wbece  ft  judgment  for  a  Bum  of  mon^  onlr  la  rendered  against 
ra  e^KiMr  or  admlniniatoT,  Id  an  action  brougUt  agaimt  bim 
Id  hla  repreaentktiTe  cepacitr,  eo*ta  ahall  not  be  awarded  against 
him,  eiecpt  •■  preacrlbed  In  the  next  Bection. 

1  K.  B.  M,  I  41  a  BAo.  M].    Bm  Q>.  Pne.,  |  SIT. 

■  UM.  IMm**,  ISBO,  18W.1     U.)  irben  awarded,  *t  eetcni. 

Wlwra  It  ftppWM  In  a  «we  apedfted  In  the  last  aecUon  tliat  the 
pUntUrB  demand  ma  preaented  within  the  time  limited  by  a 
Botke  pnbllahed  aa  prewrit>ed  by  law,  reqnirint  creditors  to  pre- 
■eot  their  elalma  and  tbat  the  payment  thereof  was  nnreaaonably  . 
mlated  or  neglected,  or  that  the  defendant  did  not  Qle  the  conaent 
■n^ded  In  ae^tioa  eUhtcen  hundred  and  twenty-two  at  lean  ten 
daya  before  the  expiration  of  six  months  from  the  rejertlim  thereof 
the  court  may  sward  coita  aniinst  the  exeentor  or  administrBtor  to 
he  collected  either  oat  of  his  IndlTldnai  property  or  out  of  the 
BKntertj  of  the  decedent  as  the  eonrt  directs,  ha-rlng  reterenee  to 
we  facts  which  appear  apon  the  trial.  Where  the  action  la  bron^t 
In  the  avpreme  court,  the  fltcta  mnat  be  certified  br  the  Jndge  w 
iwferee  before  whom  the  trial  took  place. 

Ljm abJS^ ingwssaiBa ■meaaowM  1» ah.  SU.   aMA-H^lt.    L.  M"  «k.«*. 


fer.l4it.9,a.9 


DECEDENTS  ESTATE. 


i;i860 


tte  real  property  deacendod  or  deyiscd,  before  resorting  to  the 
penonal  property,  or  to  any  other  real  propert;y  descended  or 
aeTiaed. 

aB.I.«6,||8aaiiat8,  mm'd. 

i  IMtk  Omm  aettony  ^rltere  aame  person  la  heir,  dvrlaeet 


Where  a  person,  who  takes  real  property  of  a  decedent  by 
deriae^  and  also  by  descent;  or  who  takes  personal  property  as 
Best  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
peraonal  property  In  either  capacity;  or  who  is  executor  or  ad- 
ainlstratorp  and  also  takes  iu  either  of  the  before  mentioned 
capadtiea;  would  be  liable  in  one  capacity,  for  a  demand  against 
At  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
aaother  capacity;  the  plaintiff,  in  any  action  to  charge  him,  which 
can  be  maintained,  without  joining  with  him  any  other  person, 
ezeept  a  person  whose  liability  is  in  oil  respects  the  same,  may 
recorer  any  sum,  fbr  which  he  is  linblo.  although  the  remedy 
asalnst  hrai  in  another  capacity  was  not  exhausted.  But  this 
aectioii  doea  not  increase  the  sum,  which  the  plaintiff  is  entitled 
|»  reeoTcr  against  him,  in  the  capacity  in  wnich  he  is  actually 
nibie:  nor  does  it  charge  a  defendant  individually,  who  Is  liable 
my  tai  a  repreeentatiT^  capacity. 


J. 


Mil  wil&fai  mxtj  dmju  next  before  the  comm('nrem('nt  of  the 
Klifcg|»  it  is  made  to  appear,  bj  his  oath  or  otherwise,  that 
coaiiira  at*  necessary  for  the  use  of  a  family,  whollv  or 
r  soppofrted  by  hi^  1al»or. 

na.  rb.  151.  $  3    KM.  1  rr  E4lm.  G»/li;  2  R.  S.  173.  cb.  1.  If  38  aod  39 
1.  180i.    Sc«  Go.  Proc..  |  2d7. 

BOS 


injnrr,  i 


applicati 
aid  ead 

HB  If  thi 

Instead 


otlier  ofl 
whhlu  t 

Bpedalti 
of  tblaa 
muat  be 

mast  be 

leaTe  to  oitag  ic. 

I  IBSl.  DemKiid  ol  moueri  ivben  ncoeaanrr  before  appl^ 

Where  tlie  default,  b7  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  aa  preHcnbed  in  this  article, 
conaista  of  the  uon-parnieut  of  money,  and  epecial  proTision  ia 
not  otherwiee  made  by  law,  the  aiipUcnnt  most  prove  a  demand 
of  the  n-.ouey  from  the  officer,  or  that  a  demand  cannot  b<>  made, 
TCith  doe  diligence.  But  such  proof  Is  not  necessary  where  the' 
applicant  baa  recovered  a  judgment  agaiUBt  the  officer. 

I  1892.  Appltoatlon  idbt  be  made  ex  parle. 

An  application  for  leave  to  prosecute  an  official  bond,  aa  we* 
Bcribcil  in  this  article,  may  t>e  made  without  notice;  bat  in  tut 
case  the  officer,  or  either  of  his  sureties,  may  apaly,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  showing  that  it  ought  not  to  have  been  granted. 


g  1898 


ACTION  FOR  PENALTY. 


C.1 


§  1898.  "Wlien  part  of  a  penalty  laay  be  recover 

Where  a  statute  gives  a  pecuniary  penalty  or  forfei 
exceeding  a  specified  sum,  an  action  may  be  maintained  i 
the  sum  specified:* and  the  court,  jury,  or  referee,  by 
by  whom'  the  issues  of  fact  are  tried,  or.  where  judgmen 
by  default  for  failure  to  appear  or  plead,  the  damages  j 
tained,  may  award  to  the  plaintiff  the  whole  sum,  or  su 
thereof,  as  ho  or  it  deems  proportionate  to  the  offence. 
Z  S.  S.  480,  I  IS,  amU 

5ia 


•r  ■  connierciBim  mxerpoatM  tn  tae  action.  ih  foondcd,  was 
iMt,  wbtto  It  belonged  to  the  paitr  ctnimlnE  the  amoant 
duo  thereapon,  he  mej  prove  the  coutvnts  Ihercol,  by  parol 
oi  othet  Hcondarr  erldence,  and  mny  rpcorer  or  set  off  the 
anonnt  due  thertapaa,  >■  if  it  woa  produced.  Bat  for  tnat  pnr- 
pCf.  fae  mnst  sire  to  the  ndTene  party  a  wrltteti  undertaking.  In 
a  ram  flxed  bf  the  Jndse  or  the  referee,  not  less  thnn  twice  the 
■notint  of  the  note  or  hlU,  with  At  least  two  sureties,  nrproTrd 
by  the  Jodre  or  the  peferee.  to  the  effect,  thot  he  will  Intlemnity 
tbe  Kdverae  pArtTt  hia  hein  and  personal  reprise ntulivcB,  aRainat 
U17  clahn  by  anj  other  penon,  on  account  of  Ihc  note  or  bill,  and 
*f>ltiit  all  costs  and  cxpcnsFS,  bj  reason  of  such  a  clalin. 

t  n.  B.  406,  H.IB  ind  IS  O  lidni.  42S). 


I  IMS.  Tk«  last  aeetloM  aBallfled. 

But  wha«  an  action  ii  nroaeeate<l  or  defended  by  the  people 
of  tbe  Blate,  or  by  a  pnblic  officer  in  their  behalf,  the  people, 
or  tbe  pnblic  officer,  mar  prove  the  contents  nf  n  loxt  note  or 
Un  of  eichuijre,  hr  parol  or  other  secondary  erldence,  and  may 


■ecHil^  to  Uie  adTOTsc  party, 
■te  L.  ISB.  A.  tS;  )  B.  B..  6U1  *<l.,  TT. 
BIB 


e.  le,  1 1»  a.  8  OP  THE  PEOPLE.  §§  1967-68 

court  otherwise  direclH,  forthwith  hrlng  an  action  to  recover 
the  penalty  thereof.  It  in  not  necessary,  in  such  an  action,  to 
allege  or  proye  any  damages,  by  reason  of  tlie  breach  of  the 
condition;  out  where  the  people  are  entitled  to  jadcment  therein, 
they  most  have  judgment  absolute,  for  the  penalty  of  the 
recognisance. 

2  B.  8.  48i^  I  20.  sm'd.    See  |  886,  ante,  and  L.  1878,  cb.  379. 

I  1997.  Money  reeelTed  hy  dlstrlct-attorneri  bow  dis- 
posed of. 

Within  thirty  days  after  a  district-attorney  receiyes  or  collects 
money  npon  a  recognizance,  or  for  a  penalty  or  forfeiture,  belong- 
ing to  the  county,  he  must  pay  it  to  the  county  treasurer  of  his 
coaitty,  deducting  only  his  necessary  disbursemontH:  exc(*])t  that, 
where  he  does  not  receive,  as  his  compousation,  a  siilary  fixed 
pnmmnt  to  law,  the  county  court  may,  hj  an  order  entered  in  its 
uilnntea,  allow  him  to  retam  also  a  sum,  specifieil  in  the  order,  for 
hia  reasonable  costs  and  expenses,  and  a  rcnsouablo  counsel  fee. 

14..  J  S2,  sm'd  by  L.  1862.  eh.  804.  if  1  and  6  (3  Edm.  3ZZ).  and  h.  1870. 
ch.  TSi  I  1  (7  Edm.  777). 

g  1908.  DIstrlet-ottorney  to  render  aeconnt. 

Each  district-attornef  must  render  to  the  first  term  of  the 
eonnty  court  of  his  county,  held  in  each  calendar  year,  a  written 
noconnt,  Terlfied  by  his  affidavit,  of  all  actions  brought  by  him 
npon  recognisances,  or  for  penalties  or  forfeitures  belonging  to  the 
county,  or  to  the  State;  of  all  his  procee<1infrs  therein;  of  nil  judg- 
ments recovered  by  him  therein;  and  of  all  money,  collected  by 
tilm  from  any  person,  belonging  to  the  county  or  to  tlie  State. 
This  section  applies  to  a  district-attorney  who  has  gone  out  of 
office,  during  the  preceding  calendar  year. 

Id..   II  84,   8S  and  86,  am'd  and   coofoUdated. 
84  6S» 


§1976 


ACTIONS  IN  BEHALF 


a  16, 1 1 


I  197<k  AttOMejr^0<iner«l  a&vst  brlair  aetiaB. 

The  attorney-general  must  commence  an  action,  suit;  or  o 
judicial  proceeding,  as  prescribed  in  this  article,   whenever 
deems  it  for  the  interests  of  the  people  of  the  State  so  to 
or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 
U  1875,  ch.  4ft.  I  4.    See  i  789,  aste. 

68:* 


1981-82 


ACTIONS  IN  BEHALF 


c  16, 1 1,  a.  6' 


S  11>81.  Attorney-veneral  to  report  recoveries  to  eoat- 
inlBiilonvra   of  land  office. 

The  attorney -general  must,  from  time  to  time,  make  a  report  to 
the  commiHsioners  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  S.  282.  {  9. 

I  1082.  Action  to  recover  personml  property  forfeited 
for  treanon. 

Whore  personal  property  is  forfeited  to  the  people,  ai>on  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  value 
thereof,  or  such  otbpr  action,  founded  upon  the  forfeiture,  as 
might  ne  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  8.   284,  i  2  (1  Edm.  26^). 

S84 
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§2090 


MANDAlfUS. 


c  16,  t.  2. 


The  fine,  wben  coUected,/  must  be  paid  Into  the  treaauy  of  th 
State;  and  the  payment" thereof  ban  any  action  for  a  penalt| 
incurred  by  the  person  so  fined,  by  reason  of  hia  refosal  or  ueglm 
to  perform  the  duty  ao  enjoined* 

4  A.  a.  M7,  i  OQi  am'd. 


§  3103  PROHIBITION.  c.  16,  t.  %  a, 

diviMon  ID  the  same  (lepartmeDt  upon  such  trems*  as  to  sccuritjf 
or  otherwise,  as  justice  requirea 

Sm  L.  18fa,  ch.  7(1, 1 S ;  also,  f  1067,  ante;  L.  ISRI^  cb.  M6. 

I  9109.    [AmM,    1895.]    Stmy   of    proeoedloifs  I     eiilArKeinent    i 
ttmo. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  specfa 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  U 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  ma 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  Judge  4 
the  court,  but  not  by  any  other  oflScer.  Where  the  writ  wi 
granted  at  a  term  of  the  appellate  division,  an  order  staying  tl 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  mu 
only  by  a  justice  of  the  appellate  division  of  the  judicial  depar 
ment  within  which  the  writ  is  returnable;  ana  where  notice  Ik 
been  given  of  an  application  for  a  prohibition  at  a  term  of  tl 
appellate  division,  or  an  order  has  been  made  to  show  cause 
such  term,  why  a  prohibition  should  not  issue,  a  stay  of  procee 
ings  ^all  not  be  granted,  before  the  iiearing,  by  any  court  or  judg 

See  i  3069.  ante,  and  act  of  ISTSs  L.  1895  ch.  Me. 

•SolntheorlslnaL 
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g2187 


INSOLVENTS  DISCHARGE.        c.  17. 1. 1,  a.  1 


6.  Where  he  pays,  or  consents  to  the  payment  of,  any  portion 
of  the  debt  or  demand  of  a  creditor,  or  grants  or  consents  to  the 
granting  of  any  gift  or  reward  to  a  creditor,  npon  an  express  or 
implied  contract,  trust,  or  understanding,  that  the  creditor  so 
paid  or  reworded  should  be  a  consenting  creditor,  or  should  ab- 
stain or  desist  from  opposing  the  discharge. 

7«  Where  he  is  guilty  of  any  fraud  whatsoever,  contraiy  to  the 
true  intent  of  this  article. 

Art.  3,  I  35,  R.  S.,  am*d. 

te 


I  2187.   InvalldltT  auiT  be  proved  om  atotlom  to 
order  of  arreat,  etc 

Where  a  person,  who  has  been  discharged  as  prescribed  in  this 
article.  Is  afterwards  arrested  by  virtue  of  an  order  of  arrest 
made,  or  an  execution  issued,  in  an  action  founded  npon  a  debt 
or  liability  from  which  he  is  so  discharged,  the  adverse  party 
may  oppose  his  application  to  be  released  from  the  arrMt  by 
proof,  by  affidavit,  of  any  cause  for  avoiding  the  discharge,  for 
want  of  jurisdiction,  or  as  specified  in  the  last  section.  If  sndi 
a  cause  is  established,  the  application  must  be  denied. 

Arli.7,  USXaoaSa^iUS.   8Mi686,  ante. 
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§2218 


DISCHARGE  OP  DEBTOR         c.  17, 1 1.  a.  8 


S  8218.  Debtor  to  United  States,  ete«»  not  to  be  dlackanred. 

Neither  of  the  following  named  persons  shall  be  discharged  from 
imprisonment,  under  the  provisious  of  this  article: 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or  for 
money  received  or  collected  by  any  porsnn,  as  a  public  officer  or 
in  a  fiduciary  capnn'fy,  or  a  cause  of  action  specified  in  secCkni 
1909  of  this  act  or  a  judgment  recovered  upon  such  a  caoae  oC. 
action. 

I'aiU)  of  S3  20  and  30,  urt.  7.  R.  S.      See  f  2184.  ante. 

CIMI 


^2265 


SUMMARY  PROO.  FOR  LAND. 


c.  17.  t.  2 


fag  or  execution  of  the  warrant  thereupon,  cannot  be  stared  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
metnods: 

L  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 

Setitioner.  Such  an  injunction  shall  not  be  granted  before  the 
nal  order  in  the  special  proceeding,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms; 
or  after  the  final  order,  except  in  a  case  where  an  injunction 
would  be  granted  to  stay  the  execution  of  the  final  Judgment 
in  such  an  action,  and  upon  the  like  terms.  ^^  «  r'-r^  L 
E.S..  liT.  SI   5vb» 


ei9 


^ 


§2aio 


DBAl^H  OF  LIFE-TENANT. 


c.  17 


the  property,  during  the  occnpation,  while  the  penon,  upon  wl 
life  the  prior  estate  depends,  is  or  was  Hying. 
2  B.  8.  848,  I  ao. 

f  281II.  Ordev  mot  eoaelvsi-re  in  efeetSk^Mt. 

A  final  order,  made  as  prescribed  in  this  title,  awardhig  to 
petitioner  the  possession  of  real  property  is  presomptiTe  eTidi 
only,  in  an  action  of  ejectment,   brought  against  him  by 
person  eyicted,  or  in  an  action  brought  as  prescribed  in  the 
section,  of  the  Ufe  or  death  of  the  person,  upon  whose  life 
prior  estate  depends. 


§2864 


BALE,  ETC..  of;  LAND,  ETC. 


c.  17,  t.  7 


I  2364*  Debts  of  tnf ant,  etc.,  to  be  paid  oqiBaUbr* 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in 
this  title,  the  special  guardian  of  the  infant,  or  the  committee  of 
the  property  of  the  incompetent  person,  must  pay  all  debts,  in 
equal  proportion,  without  giving  a  preference  to  a  debt  foonded 
upon  a  specialty,  or  upon  which  judgment  has  been  taken. 

a  &.  8.  M,  i  16  a  Bdm.  66);  Lu  1874.  ch.  446,  |  gl  (8  BdoL  9U^ 


§»  2384-86  ARBITRATIONS.  c.  17.  t. » 

whether  he  Ib  a  sole  party  to  the  controverBy,  or  one  of  two  or 
more  parties  on  the  same  side. 

3B.S.  SAl.partof  I2S. 

}  :B384.  Liability  of  party  who  reTOlces. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may  maintain  an  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  of  the  revocation.  Bither  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

Id.piMtrtof  Il28anda4. 

§  2tt86.  Limitation  of  recovery  avainat  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 

f>rescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
ast  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 
Id.,  I  as. 

%  :fi88«.  AppIieatlOB  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
af  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  ui)on  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  collateral  thereto. 

Partof  i2a;«m'd. 

••       .  '    •  : 


gd48a 


SURROGATES'  COURTS. 


c.  18, 1. 1,  a.  1 


Bunes  any  uncertified  wills,  and  by  signinc  and  certifying  in 
their  own  names,  the  unsigned  andT  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in  the  proceedings 
of  probate  thereof,  before  their  predecessors  in  office,  are  hereby 
confirmed  and  declared  to  be  Talid  and  in  fuU  compliance  with 
the  pre-existing  statutory  requirements. 


I  2338 


SUBROGATES'  COUIITS.         c.  18.  t.  3.  a.  1 


r. 


ourth  of  title  sixth,  of  chapter  eighth,  aud  articles  first  and 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates*  courts 
aud  to  the  proceeding  therein,  so  far  as  they  can  be  applied  to 
the  substance  and  subject-matter  of  a  proceeding,  without  regard 
to  its  form. 

L.  1«7,  ch.  46Q,  177  (4  Bdm.  fl0l)i3  R.  n.  321.  |  €  i%  Bdm.  »). 
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c.l8,t.d^a.8 


CX)STS  IN. 


%4Mt 


own  use,  ten  cents  for  each  mile  for  going,  and  the  same  sum 
for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county,  for  a 
copy  of  a  paper,  ten  cents  for  each  folio,  except  where  the  board 
of  soperrisorB  have  allowed  his  clerk  to  receive  fees  for  his  own 
ase;  and  in  that  case,  his  clerk  may  charge  and  receive  the  same 
fee. 

f4  Mm.  0M);  L.  1897,  ck.  400,  f  60. 


i%^WO 


%jmBOQATE&  OOiJRTB.         ^c  13,  t.  iii  a.  5 


an  action  must  be  paid,  by  the  aherilt  or  other  officer  whuo  coltets 
it,  into  the  aarrogate's  court;  and  the  surrosate  m«4t 'diatKlbote 
it  to  the  creditors  or  other  persona  entitled  th8celo»  The  prooedi- 
•  inga  for  such  a  distribution  are  the  same  as  prescribe  in'tSJe 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  Of  a 
sale  of  real  property. 


i  9610.  Application  of  thim  avtiele  to 
tof<»re  •ppointed. 

The  proTisions  of  this  article  apply  to  an  «zeeator,  adttlnii- 
trator,  or  guardian,  to  whom  letters  hsTe  been  Issued,  and*  to  a 
testamentary  trustee  whose  trust  has  been  created^  bef(»e  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  manaer, 
the  liability  of  the  snreties  in  a  bond,  executed  before  tlMS  duivler 
takes  effect. 


Hcvibed  in  tbis 
A  a   Hiueuded 
amcad  incut. 
L.  ises.  eh.  a 

I    2012.    [Am 

Ko  person  li 
time  tlie  will  is 

1.  Incapable 

2.  Undpr  the 

3.  An  alien  i 

4.  Wboaball 

5.  Who,  on  I 
toeiccute  llic 
honcBtr,  imp  re 
person  be  nami 
u&med  tberein 
traiion  with  tfa 
of  the  ciecutoi 
refQia  to  graat 
SOD  unable  to  i 

L.  1SS3,  di.  ea 

I  2613.  [Am 
not  Bamcd  ■> 
letters  ot  Bdi 

If  tho  <llsabilil7  of  a.  jn-rEoa  nnder  ngp,  or  an  alien  m 
eiccntor  in  a  will,  be  removed  before  the  execution  of  til 
Bions  of  sneli  will  ia  completed,  ho  slinll  be  entitled,  oa 
lion,  to  Hiipplemenlary  letters  tealnmcntary.  to  be  lOnieJ 
Bamc  manner  ns  the  nrltrinnl  letters,  and  r.uthorixed  lo  Jol 
cieciilion  of  Ibe  will  with  the  pertons  -ircviously  .-.pptdi 

teraon  iinnied  in  fl  will  ns  executor,  and  no:,  named  na  soc 
■fters  testamentary  or  '.::  letlers  of  cidminlstratlon  with 
nnnexnl,  shall  be  deenietl  to  be  jtipcTsedei]  thereb?,  «i 
have  no  power  or  niithority  wbnterer  ns  ench  eieentor 
nppeara  and  ijiialiGes.  An  executor  named  In  r.  will  hu  n 
fo  dlBpoKe  of  any  part  of  the  est.itc  of  the  testator  befMt 
teatamentarr  are  ((ranted,  except  Jo  pay  funeral  chaise* 
interfere  with  wich  estate  in  any  manner  further  than  li 
»ary  for  its  prpBerratlon,  Where  letters  of  adminlBtraUi 
the  will  annexed  are  crnrtefl.  the  will  of  the  deceased  i 
ob»erTed  and  performed;  anri  the  aiimlnlslratora,  with  ni 
harp  the  riKbta  and  powers  and  are  snbiect  to  the  HSU 
»5  If  thpj  had  been  named  eiecutors  In  the  wlIL 
x.  isw,  cb.  «86. 


<g9a«i 


fiURR0GATE8'  CX>UBTB 


^.48,  t8,m.a 


to  tlvB  handa  a'^  thf  ^xequtor  or  administiatert  hj  Tirtae  of  maj 
proTislon  contained  in  the  will. 
^  B.  8.  76.  I  42.    See  pott,  ||  2667.  2S10.  2810. 

I  90#0»  BMIeot  of  eertatn  prortstOBs  ItnlteA. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  tajies  elfect,  aa  declared  In  fhtt  atatatcs 
then  in  force. 


.  e.  i8.i.«  ft.  5     nKPoa^mr  fADMnfmrK. 


'«t868 


appointed,  except  as  oUierwiie  piescribed  In  section  2673  and 
section  2674  of  this  act. 

I   aess*  Application   of  tills  eliapter   to  eolle^tors,   etci 


Baoh,  proTisiim  of  tliis  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of 
a  decedent,  or  his '  sureties;  or  conferring  npon  the  sarrogate 
power  or  authority  with  respect  to  snch  a  temporary  adminis- 
trator, or  his  snrpties:  applies  to  a  collector  or  special  admin- 
istrator, appointed  before  this  ^apter  takes  effect,  and  his 
sunpties;  except  so  far  ss  it  is  repugnant  to  the  prorisions  of  law 
in  force,  when  the  collector  or  special  administrator  was  ap- 
«pointe^:ar  to  the  letters  issued  to  him. 
4B  T5S 


c.  18,  t.  8,  a.  6       REVOCATION  OP  LETTERS.  §g  3818-98 

1  8682.  Remalnintf  ezeostors  lUiT'  act,  wliere  letters  of 
one  revoked* 

Where  one  of  two  or  more  executora  or  admmiBtxators  dies,  or 
becomes  a  lanatic,  or  ia  convicted  of  an  infamous  offence,  or 
becomes  otherwise  incapable  of  discharging  the  trust  reposed  in 
him;  or  where  letters  are  revoked  with  respect  to  one  of  them, 
a  successor  to  the  person,  whose  letters  are  revoked,  shall  not 
be  appointed,  except  where  such  an  appointment  is  necessary, 
in  order  to  eomplj  with  the  express  terms  of  a  will:  but  the 
otiiers  may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  alL 

2  B.  8.  78.  fi  44  (2  Bdm.  79);  L.  1887,  ch.  400.  f  83  (4  Bdm.  4M). 

I  9688.  In  oti&er  OAseSy  vnoeessor  to  %o  «ppolBted. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  been  issued,  die,  or  become  incapable,  as  prescribed 
In  the  last  section,  or  the  letters  are  revoked  as  to  all  of  themi 
the  surrogate  must  grant  letters  6f  administration  to  one  or  mora 
persons  as  their  successors.  In  like  manner  as  if  the  f^mer 
letters  had  not  been  issued;  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  the  same  security  shall 
be  required,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
may,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  upon  bv  the  former  representative  or  repre- 
sentatives, fix  as  the  penalty  of  the  bond  to  be  given  by  suck 
successor  or  successors,  a  sum  not  lees  than  twice  the  value  of 
the  assets  of  the  estate  remaining  unadministered. 

Id.,  i  46.  ^^^  • 
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mit   "liar  -:t»*    tsir**':*-^    n    i  .**      n 

if  fTLi'l    SIT*' —    tj-:    1..       ~-. 


.^~    1I4I.7    l«  ^ 


—"1    T4flt£.   s 


•    1  -T-^^. 


*MU*'i*ft  "»i  •a»*  1 — .ti::-  z.'-L    ;--■:-  ■      :..  ' 

;f  ia.7.  autij  i»^  =1:.^:  -.:   I ----21:  --iir  *^—_t ■-_:-: 
I-  "*!•»-»  'in**   7*fi*   Ll*    •Tt;i-i**i-:    ;•.::■•■:    .- 

f.r  ^c  t»i3ir:Jirn^.r  lu.*   t-^i    i:.:*  -■!  .  aslr- 
•'^nt^  »«v.Ti-.   ,•  r-  -.  *T   :  n  r    '  -    '    -  -'    —  1  •     -   -^   -.r 

«i«jrt  *5^  >  >*-:^>^,  tf  ;^i— n  •=•:    -    "  ■  *  «-•  '•   -    "t-r   ^-s: 

'■ipi*  a  ^.'x'-y,^    I.  -riJir-. -      • 'i    "--   t*^*:":    .f    i    ■:■ 

r.*-  »aH  fl^^r  v.*-  a  ■.-■art".   -»  !-•:  "^^  -'^     '  "-" -?  7^^^ 

iir^Sity-fiT*-  /^  •-.:*  kf  It.  ''ti-'-  -1-  ?>i^r  r  *v'.:  r  t  * 
■f^MAt*^  : ';  n -* Aft  r  ? *>  »-"• : '  a  I  -'--  r;-7 - *^  " '  3  i ;  -_  •  1  rf- :  ^  =■ :  t 
•^y*T*  ///  tfcrti  M*'*,  A  ''••*-:;' -.r.  '-r  a  ;-r.-  1  .=  ■•.>-*>--:  ■  -."..-^ 
%\%\.tfnt^»  fj'/t  /rif*"!.  i*  «-r.*>l'-i  r^  4:>    r  .:r.  v;:^  l-  irvr.g,  ::n 

ptuy'iftK  »>»•»   hU  •'•'Oir.t  I  «r  ji-ii'-iillr  *.:::.:-L  aii  Tha:   L 
nit"i-\U-'\  ifj  •!*»*•  •:'•'» ion  »/*•  '-^u-i  lu  aite:.i  lie  seitleiiMja:. 


%    TTUU,   \Am*a,     IMf:s.|    .«flldaTlt     ta     aceoaat:     xout 
i*iMmlnMtfon   of  ff«*<^onnflnir   party. 

'J «;  «fM  li  ;i'''«iiM.l.  hl«'l  villi  th"  ».iir:-iiLMT«'.  k**  p"*''**^^*''**^  J 
.»ri»"li',  iiiii^i  \.*'  tn,.,*'in\i-*i  IK«-  a!li<i:irii  nf  thv'  a«.*oi«uiiriiiir 
fo  iJii-  i-ffi-i-f  tlidt  ill*'  iir-f'^iiiiit  «-iiiii:iii.>.  jj'Ti'pJhij:  10  ilu*  t 
iiin  ^ll*lwl«••^^:l•  fii.d  hi-li»-f.  ;i  fijil  mil]  trn*-  <T:xi«'nK'ni  of  j 
ri«-<  i|riH  fifii|  fiiHlii)rh«>iii<-iit <<  on  .•i'-*-niiiit  «if  tli»*  instate  of  tl 
tiu\tul.  Mini  of  fill  iM'»:ii-.v  !ji.«l  o'hi-r  iiri»iK.Tty  lioloupiii;?  1 
Mf«f<'.  v.Mrli  liiiw  n,un'  to  I  i;^  Ii.'iihIs,  «^r  wliirli  liayo  Im* 
(•f<|v<«f|  liv  Miiv  /iiIk'T  iM'r*-'if».  f>y  I. is  nr«l'T  or  rintliority,  f 
iiii«»;  nnd  fliiil  Iw  floi-M  not  know  of  any  error  or  omlss 
tUt'  nf^-iiimi,  lo  tln»  ]ir*\\w\'\i'f  of  jiny  crMlitor  of.  or  oers 
iitimUnl  in,  thi-  i-wfiiti*  of  Ilu-  «lw«MhMit.  On  an  accounting 
i*X<'<*iitor  or  fi'IniiniHtrtitor.  ili(>  iircroiintin;?  imrty  must  pi 
mill  iilif  N  Vf>uc:hcT  fur  every  pay  meat,  except  in  one  of  tl 


r«-isi  «**i>  t,i  sir:';.  ii*r*:t-^*4T*i  ji^rrsoL,  £r.'i  f:::L  r.r:::-*  sliZ  in» 
r>-<  I.  ':««-.':*r:  I;,  fa -.or  of  p.  i*:L  ei^-cnT'^r.  &«:n:li._a:n".  it  .r  ='?fi- 
»'.r,  ••-'■^  'X'-'.'jior.  a«ii:.ir.;-T:a*or  or  *.-i>*2it«.r  L-ij.  s.*:  jlz.j  t!3>* 
•A»rLiX.  Wi  .»*;<!  ;-*'afis  ifT'rr  iL«r  LL^il  c:<.-tiETiiii:-£.:l .  L  .f  *i:i  ir.-oro. 
I.av<-  a;.d  r;.2i«£irjtiLi  k:j  tc^io:*  or  pr«»— •ii;.?  iiTulij-:  "Li-e  jn-i-fr 
f*4rti«-T'.  :r,  ?j:.y  ^Mirt  '.  f  coL.j.'*-T*-:.t  j::ri!*^i«Tf«.L  •. '  tli?  S":iT€.  ~':t 
;*  *«ftl«'  of  -v'-n  fr^si  t-'^st^t-..  JiL'!  ror  &  '-i^irii'TiTj..-  ^f  -i^*  7r*?o^Kf 
of  ¥.'.i*:\i  r»*;sl  '^tiit'r   ar-'-o:.?  ihe  crf^iiiors  o*  snch  de5»?4a>E-f  ;«?wa. 

j  >;«:{; Til <'M  i;.  .hmcL  aciioii. 

L.    2%«r7.  cL.   423. 

I 
I   2752.   [Am-d,    ISIM.]    CoBteata    of   petftfOB. 

'lh<*  i/frtitiori  rijiiJit  u'rt  forth  th'*  followiLg  matt*'-r*.  as  za 
til"  p«?titioii»'r  can,  iiii^iU  rliii;r<:rit  inquiry,  afiCf-rtaln  then: 

1.  Tinr  uijji:iid  d'rblH  of  thf:  d'.CMleXit.  a  lid  the  r.a:i.e  of 
rr*-<Jiior  or  I/^th/jd  olaiixiin;;  to  U*  a  crt-«litor:  ar,'i  rhv  r^srs*  of 
••ach  Xit'TiVfU  Lol'JiriKt  or  cIuiDjirij^  to  hold,  a  I>>n  by  j-ifr2*2t 
d'/'.'kMwi  a^'aiiiht  ii«'«-<l*-iit  U-fon*  his  d<.*c<*ase.  aiid  nls---  ifce  i*t- 
<-ral  ilaK'H  of  do'.kM  of  uW  or  nny  of  nuoh  jii«:zn.»-r.:  lions,,  aad 
wh«-th«'r  hu*-h  jiidgificnt  licfii  or  Iu'I:h  affi-ct  the  irh.ile  or  i  art  of  it* 
d(.*';«f<J<'Xjt*H  r<-;il  :>ro|i«.Tty;  xind  tht*  a  mount  of  the  uii^-aM  fcnend 
«?xpfriM<  b  of  the  dw:f.flf'iitf  if  any,  and  the  name  of  a^y  ;--€-r)K>3  to 
whom  ni:y  >>nn  iH  due  h}'  rfurion  tliffn-of. 

2.  A  ^''  f  i-nil  dfHf'ription  of  all  tho  <l«-<.*<*iUfut*8  real  pri-kportr.  and 
iufcn'M  ill  ri'al  proif4'rt}%  within  the  Starr.',  which  may  be  dit- 
poMcd  uf  {iH  )ir«-Hcrib(M]  in  thiK  tith';  a  htatoniera  of  the  valne  of 
iTti<:\i  dihtiiK'i  jian;i.*l;  whether  it  is  improved  or  umt:  whether  il 
Ih  o:Tiipi<-il  or  not;  ami,  if  occupied,  the  name  of  each  ocoupaDt: 
wh»'ther  it  in  ineumhered  by  a  rnorttrM;re  Hen  or  liens  topether  witl 
A  Ntfltcmeiit  of  the  amount  due  or  clninied  to  lie  due  thereoB. 
Where  the  petition  d«'Hcrihfs  an  interest  iu  ri*al  pro[>erty,  sped- 
fieil  in  Kertion  two  thousand  seven  hundred  and  forty-nine  of 
this  act,  the  value  of  the  interest  must  l>o  stated,  and  also  tJhe 
value  of,  and  the  other  particulars.  spc»cified  in  this  section,  re- 
lating to  the  real  proiM.*rty  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devlseeH  of  the  decedent,  and  also  of  every  other  person  claiming 
under  them,  or  either  of  them,  stating?  who.  if  any.  are  infants: 
the  aK«*  of  <*ach  infant,  and  the  name  of  his  frenenii  frnardian, 
if  any;  and  also,  if  the  petition  is  pre»ent*»d  by  a  creditor  or 
judKiuent  lii-nor,  the  name  of  each  executor  or  administrator. 

•I.  If  the  petition  is  pn'sented  by  an  executor  or  administrator, 
the  amount  of  T)erKonal  projHTty  which  has  come  to  his  hands, 
and  those  of  his  co-executors  or  co-administrators,  if  any;  the 
application  thereof,  and  the  amount  w^hich  may  yet  be  realized 
tnerefrom. 

L.  1S(M,  rU.  735. 

I  27R3.  [Am*d,  1N94.]  Proceed Inffa  ^vhere  some  of  the 
fnotii    fire    nnknoipvii. 

If.  upon  diliR<>nt  inquiry,  any  of  the  matters  required  to  be 
set  forth,  as  jirescribed  in  the  last  section,  cannot  be  ascertain^ 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrosrate'B 
mtisfaction,  and  the  surroicrate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  scH*ond  of  tills  ekap> 
frr.  It  fhe  potHion  \»  v>ToiieTv\wl  by  a  creditor  or  jodgmont- 
Jboor,  the  surrogate  may,  Asy  otAct,  x^?\\i2a'fc  >^^  vLRRaMst  <ir  ad- 


r^ 


luttuiivr  lis  a  uvea  lo  t>e  rocoraea  in  tne  county,  m 
scuts  to  accvpt.  In  lieu  of  her  dower,  a  sum,  to  1m 
the  snrroRato.  equal  to  the  value  of  her  nght  o 
frroHS  proootHls,  aownllnp  to  the  principles  appUc 
nuitioH;  ami,  if  she  pn'smt  siK'h  an  instrument,  b; 
Buoh  a  Hum.  If  it  shall  appear  to  tho  Furrojra 
cedent's  widow  is  an  infaut,  lunatic  or  otherwise  ii 
that  a  general  fnianiian  or  coniniitteo  has  l>ei*n  i 
proof  that  It  will  be  for  the  best  interest  and  at; 
estate  of  such  infant,  lunatic  or  inoomp<»tent  widov 
must  authorize  and  direct  such  puanlian  or  oommiti 
of  MBUch  infant,  lunatic  or  incomi)etent  widow,  hav 
right,  to  execute  an  instrument  under  si^al,  ac 
proved  and  certified  in  like  manner  as  a  deed  to  be 
county,  whereby  such  guardian  or  committee  shal 
cept  in  lien  of  dower  a  sum  to  be  ascertained  by  i 
above  provided,  according  to  the  principles  applic 
nnities;  and  upon  presentation  of  such  an  instrnu 
rogate,  the  value  of  the  right  of  dower  so  ascertain 
be  paid  to  such  guardian  or  committee.  Such  ii 
have  the  same  force  and  effect  as  a  deed  or  instn 
and  acknowledged  by  a  competent  person. 

4.  Out  of  the  remainder  of  the  money,  arising  u[ 
lease  or  sale,  most  be  paid  the  costs  of  the  spec 
awarded  to  the  petitioner  in  the  decree. 

5.  Oat  of  the  remainder  of  the  money  must  be 
to  anch  extent  as  the  money  applicable  thereto  wil 
and  according  to  their  respectiTe  priorities,  all  jiul 
tablished  and  ordered  paid  by  the  decree,  upon  eit 
second  hearing,  and  which  were  not  disallowed  or 
either  of  such  decrees.  Bnt  no  part  of  snch  mone; 
the  disposition  of  any  real  property  of  decedent, 
thereof,  shall  be  applied  toward  the  payment  of  an: 
established  by  the  decree,  except  where  such  proce 

fc    <l   I  I  I        4,%,.^      JiS^^^^tAt^^        ^m      ....V       m^^»%       ~.~^— ■»«—  A«>      M       V 
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as  prescribed  in  this  title,  and  assets,  which  riiould  have  been 
applied  thereto,  are  afterwards  discovered;  or.  for  any  other  rea- 
son, money  or  other  personal  property  of  tne  decedent,  which 
should  have  been  applied  thereto,  afterwards  comes  to  the  hands 
of  the  executor,  administrator,  legatee  or  next  of  kin^  the  h^, 
devisee  or  other  person  aggrieved  may  maintain  an  action  to  pro« 
cure  reimbursement  tberefrom. 

L.  1894,  ch.  78B. 


sinuMAXBr  oouBna 


C.18^i.7,a.l 


owwty  witMit  tih^  9lM«k  upon 

9i  tke 


Id.     -vuMiDtlvr    >f  f  t. 


IKtcffs  have  been  limiet  to  • 

from  a  sarrorate^a  court  of  t 

allefoitwB  that  the  iof ant  wai  a 

hr     the  special  direction,  made 

saitogtate'a  court  from  whidi  the 

the  principal  letter*  have 


to     fforaier 


Th%^  1a«c  «KtiOQ  applfea  to 
mhiM  etff»«.*f .  by  a  eurf^npftte'a 
»oitK«Ni  Hj  a  o^iurt  ot  another 
•^HiMw»  TiiH>n  pr«»wipwf  tieit  of  i 
<*r«i  ot  hia  aiipoiuuueuC 


before  this  chapter 
State*  to  a  iroardian  ap- 
territory  of  the  United 
tmnacript  of  the  vttt' 


-.  ::K«MiAr!!:^'  ojl'rtsl 


tu  2^  jijt   iui.'VA-   if  ;iiir  error  or  omiMUMi 

•  -  .    ■•    ui-    T^j'i'ii'.e  ".tt  the  ward.    The 

..; .    .     -.pv    .1  ^i;»  ma    ue  lust  section,  to  all 

>.....      .    -:tr    'i-'JiHtrT  -f   lu  :uj!ant  issued  from 


■- 

■ 

-jU        >         '•vr 

:5«J. 

>*•«. 

>«•. 

'  U«     !« 

<«4»l.       vnitaMi 

e&Afl 

UmiKob 

off 

V  •  •••«(««  «• 

.  'ai*      i     u«.n   r»'Hr.   .tnd  th^^reafter  until 
■  ^-  -*^,       r     :'.*■:  i»:r'«is».'S  !(piL"-'i!ied  in  lh»; 

•  .«^     .    .«:     xuiuii.f*!.  uuder  his  dirt-o- 
«.      .:i  ?      .    ^'lar'iian^   tiled    ^ince   the 

'..        .  ■..'      .     -iv     i-«.— k-jj£   :f£ir.    The  examinatiuQ 

-\     »     - '   '••i>r"*..-^:v"s   -*iirt,  ur  by  a  person 

.     .        •.    --r->-:.v     .  -iiJLAK-  ir.  wilt!  uiua>c.  before 

...    •.-k.>«  —  tr    lU'i  ra.ke,   before  the 

V      •    s     -     ::•-•   f%irT^>i:-A'K.''s  c-uurt,  an 

>      .'«.....■■  ■^.a.-i-  :l  true  report 

•        -       ■-..•,■••'*  :>.  uaLly    LcrrTices   In 

■  ,..•.•  ^  ■^.     .-.     _   •::•■   ■' 'iinry  ^.^t  New- 

— ■•    .       .!     ■  .•    ■■\:i:ui!iar'!im  r"«|'.iireJ 

-L.      -     y  t::e  uierk  of  the 

.         .        •    -s.  .■•■•:    :::   Lis   office  and 

•  •  ^         ^-f     -    ■  >    ^"T  •2».'  '.'ouipeusation 

•  .•  ■-■:     \a:ui3ariiin   m:*<le  as 

■  •  ■     ■     ■  -.  •  ;»■   »■ -::  cu:ir*!:an  ^.^f  an   ia- 

■^  »■■••:   •'.''•iix  hi>  ♦.••^urr.   ha# 

.  *    i-"'i::'.  •■■p  the  aS'!arit 

..           •                   .....              -  ,-    -4..-1I  u   \uz  '.riir:  or  if 

■          .  ■•-    :;••  r»-^t   --f  the   war»i 

•  ■  ^                              •       ■     ..             ^  •  -    1   'jiyT**  full  nr  *a":*- 

-.    -  .;-.       .:;  :a>t  3i.ike  an  or***-, 
■..-■:  :  ■•  :iy.  and  iils«.».  in  his 

•  '.■   ■  .  .-     •  ■    ^        :    "     I 'ly  •I-**  exj^rnse 

■  v  ■•.  ^      >■..    i-:  ir'lian    fails    to 

■  ■■'■  ■  •.  -•.■■.•  »  .::-'-  •:■  ;'-!>  if'^^r  it  is  !ca<2e. 
■ "    ••     '              .         ■.■             .    -     ^   ■         '.    •        -  :.i'.  ■*'i:5ci»rnr  raa«e 

•  •;■-.  ....             ...                ...,.-  ^.-.*  ::.:iy.  iL   hi*  di*- 

■-'•  .  •  .  ■-  -^  •  ..  ».  ^;;«piian  t^f  the 
V  I  •■  -  ~  v  V.  ■  ■  :::'■*  "r»*haif.  for  'h- 
■  "^     .      .:  ■.  :•:  ii'T'.'rssary  proce*»i- 

■  r*    "   "  ■  .  ^ 

'  -•  -        ■«■.-■  .J     ;  d-  infant's  pery«.-c. 


^.-  :  -     .  •  •         •  ■      T«  .'-■.•■•   '.  r  other  penooi 

jr,  •  ■    ■•■  '            .■■.:■          .               >    -     * :.. h  ^^rvons.  if  aaj, 

>»•.•-■  ;       .   ■       ■  •  i     J-  coier.  directing  tbe 

•l'^'^''"  ' .  ■■*  :  f.-perty.  to  the 

pcift  ».v.  .      .  •                         -  -     -  A  *i:m  as  to  the 

g!§f^  •»*r.'. '  '   ■         -      7  -      f  :re  infant's  pn 

«f,  wHky*     ••    •     ••'        •  -  '.  •:  V -a.^  ^urgoM,  out  of 


c.  19,  t.  8,  a.  2  APPEARANCE.  f%  M91-96 

I  S881.  Plalntlfl  to  prove  bla  oaao. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case. 
Co.  Proc.,  i  04,  lubd.  8. 


I  2892.  Defendant  mmy  offer  to  eompromisef  prooeedlniTS 
^berenpon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  maj 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trinl;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the.  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 

Id.,  part  of  mbd.  15. 


I  S89S»  Jnotfce  to  vmit  one  l&onr. 

Upon  the  return  of  a  summons  duly  served,  the  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less the  parties  sooner  appear. 

S  R.  S.  288.  I  46  (2  Edm.  240),  am'd. 
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*^-    i^"^     'm*!-    I  irit^rt.    R  'T3»c  .rues  It  may  be  granted. 

i<^      ».        :;"•#■.•    «;  .1.    'ai^rs.. 
■is.**       »,.       '.•'    ••u.'  «;;>. 
JS»>        '..  C     ■.   .■•i:>i :'..•«' 

tL'-.m.      \  '■.'. u  'Ld:nt:(T  3«^cl2lMi  mast  appear. 

.'>;.:>«:■. til-   v  {•.*=>.•  tv^i-mxaat  ui  custody. 

2«'i       :P»  1  '      i    :'-«^--*:i.-!!&-lUe  ^tff (Midline. 

J>j.    \'>.ti  •ia>(>i-ff  iii;>4.  .>P>n*  excriiiale  facts. 


2!i>  i 


}  '£<M»   tfr^wr  «»4  iarr««i:  la  what  case*  It  may  be  onran 

A       u*    ''III.'  -%'itii  viio  «uni3i03:if  U  usued,  in  an  action  spec 

:\    !•.•  'II 'v*.  s«  »->-(.!.  -  -je  ;u^sii4t*  who  issues  the  summons  mustt  \ 

.:•'   j;'it,!,M    «i.i     V     'f    'ia.a:::?.  an«j  upoa  compliance  by  him  ■ 

'.«».•    M-' ■ 's-ii'iis    '.    ■  i.s  .ir':i.'l»^.  irranc  an  order  for  the  aires 

:'jt.'  ii'.  .■'n;:i:i;.    u  ..•i'. -jor  s»£  :he  following  cases: 

*..   ^■^  UT*.*   -.'ic    icvjuaau:   i\>  be  arrested  is  not  a  residea 

■Z.  V.  "it  !--.•  'w  ■•;:r.ii:'..r  is  not  a  resident  of  the  county:  o 
^t'l^    ire   '.  v'j    ,»r   uiorv   plaintiff    where  all   are  non-resid 

.'.  \V'u«r,.  r  i:'j'«M-H  :•»  the  s;itisfaction  of  the  justice  by 
ar'iif.iv-':  ..-r  ''»i*  vi;r:-:  f  -yr  dinuher  person,  that  the  defendai 
nivnr    rv.»    ■•».",.••*"'    ^rvai    :lie   county,    with   intent  not  to  re 

H'.::  **.:.*^   ir.    •r.-'-.-r  o-ii'vor  be  ^rraiiteii.  where  the  defend 
a<;:i-.*jsc  ^^  .1'.""jl   .^  :.s  :i ;;:..•  i  c:   :\>r.  is  a  female, 
i  5.   S.   i^s.   J  i:  .::  iJa.   Ui  .  2  n.  S.  Sa.  I  IM  ^2  Edm.  270). 

i  SS93^   Id.i   la   wkat  aect^aa. 

An  i'^n!*^?  rf  arr>.^<r  shjill  coc  be  jrranted,  except  whore  the 
ti'-'Q  !s  br«-i.r]ic  for  iT.t*  or  n:otv  of  the  following  causes: 

1.  To  Koorer  a  tine  or  peaaliy. 

'2.  T.^  r:i"V»-r  d.iniACtf-s  for  a  personal  injury,  of  which  a 
tii?e  ^T  Th»^  p»^ni>*  ha*  j'.:ris«ltv.'tion:  au  injury  to  proi>erty.  indu 
the  wrongful  taking.  liett-nTion.  orcoriTorsion  of  piTsoual  prop< 
misoon'Ii:*-:  rir  ni-sr;-  rt  in  oii'V.  or  ia  a  professional  omploym 
fraud:  «»r  d^o  if.  Itsit  thi?  subdivision  dotS  not  apply  to  a  c 
for  dnniaj:c-s  in  an  urr'u'Ti  to  recoTor  a  chattel. 

.'1  To  rordvrr  f'»r  r;ji»ri»^r  n.Hvivrd,  or  to  recover  a  cha 
where  it  fipiH«;irH  that  the  monoy  was  reoeived,  or  that  the  ( 
tel  w.ns  (^n\h*'7.7.\ti\  cr  fraudulently  niisappliod.  by  a  public  ofl 
or  by  nn  nttoriH'V.  Kolifiror,  «^r  cvnins»'llor,  or  by  an  office 
agent  of  a  rorpr«nition  or  banking  ass*xMation,  in  the  course  oi 
employment:  or  by  a  factor,  agent,  broker,  or  other  person 
fiduciary  capnrity. 

Substituted  for  L.  iKil,  part  of  ff  30  and  31   (4  Edm.  472). 

I  2800.   Id. I  ttpon  trhnt  papers. 

Where  it  nppears  to  the  justice,  by  the  affidavit  of  the  pUi 

or  another  pernon,  thnt  a  sulhrifMit  cause  of  action  exists,  agl 

the  defendiint,  and  that  the  case  'i9  within  the  provisions  of 

last  two  HeetiouH,  he  must  grant  the  order  of  arrest.    But  bf 

gntDtiDg  it,  he  must  require  a  written  undertaking  to  tlie  ditf 
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was  granted,  and  upon  the  complaint,  if  it  hna  been  made.  TIk 
justice  must  grant  the  application,  where  it  appears  that  the  caw 
18  not  within  the  provisions  of  sections  2SM  and  2805  of  this  aci 
The  justice  must  alf>o,  upon  the  defcndnnt*s  application,  gmit 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  tab 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faya 
l)efore  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

§  2902.  Effect  of  dlHcbarsiiftflr  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  jnit- 
ment  as  prescribed  in  the  last  section,  or  in  section  296?)  of  tiiii 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  nctiM. 
which  muRt  proceed,  ns  if  it  had  been  commenced  in  the  onlinirr 
manner.  His  discharge  from  arrest,  after  judgment,  ae  prescribd 
in  the  last  section,  does  not  affect  the  execution. 

9  2003.  IVhen  plaintiff  mnst  prove  extrinsic  fncsta. 

Where  an  order  of  arrest  has  been  granted  and  executed,  ii 
case  specified  in  subdivision  third  of  section  28J>5  of  this  act,  ih 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is 
titled  to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  a 
the  inattors  of  fact,  which  are  required,  by  that  subdivision 
entitle  him  to  an  order  of  arrest. 

S  2904.  PrlvlleRre  from  arrest. 

Thi«  article  does  not  abridge  or  otherwise  affect  a  privilep 
from  arrest  givon  by  law,  or  a  right  of  action  for  the  bread 
thereof.  A  privileged  person  is  entitlod  to  be  discharged  froi 
arrest,  by  the  order  of  the  justice  before  whom  he  is  brougfal 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharg*: 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  » 
prescribed  in  section  564  of  this  act. 
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I    28^13.   Retura   of    ^rorranC. 

The  consial'le  c-nt:utiL.s:  tLe  warrant  *:*  r.'.racument  most,  at 
the  lime  when  a:*J  j  i;.cv  wh»:-re  i:  is  rviirLj.:-.-.  m:ike  a  retain 
thereto,  under  his  L:!:.-.:.  s:;. :;:.;;  ;.h  Lis  i  t- •*,\Krui'^'4i  ilit:reUjM)iL 
He  njuFt  deliver  \kj  t:.v  ji>::... .  wit:,  :I.f  rvi-r:..  taLh  l-jaJ  or  un- 
dertakiii^  tleliveri-J  xo  Lii^.  ;-.:r>:;iL:  :.•  zii.y  vf  the  f-.'ri-c,.iLig  pro- 
vihiorih  of  I  Lis  isr'ilr.  s:.-:  ;i  i.  •.:::;■,•:  «  : .-  ..  f  t:.-.*  iiiVtrntorr  of 
the  i)r^ij'*-rij-  atT:.c!!'.'I.  'i':.*-  r-  -ir::  i..;:^:  >::;;i-  tLf  n.annor  in 
which  ihtr  wurrM.t  :.:.  i  i:.v..:  -  :;■  '  tv  ^  .-■  ■.  :.  ?a.'1.  i*  ih«ry  were 
eervrij  *. :!.'»•!  wi.-*-  iluii  \y  -I'-iiT- .-:..i:  :i  t-.  v  th.  r^vif  to  the  de- 
fendaiit  i»"rsoii:;lly.  :Lv    rvr.?  ■:■    :!    r- .'  r.  i.:-I    :!:e  r.axi.e    of    the 

fersoii  T.i  V.  i.r.i..  iK-  li  jy  v.  ■-  .-.Lv.  r-  :.  *::.;■--  !.:<  Liiir.e  i*  iin- 
iiown  tu  the  c«  i:>':i!':»':  ia  v%:.;  i.  v:.-*-.  :' -?  r':.;ra  n:usi  dtL-soribe 
him  feo  aa  lo  i'!*-L::'y  Lin:.  :i5  a-  .-..'.y  :  >  ::.:.y  \  v. 

I  2010.  Motion  to  xarate  or  niiMlify   ^vnrrnnt,  etc. 

A  di*fer*ijaijt  wli-.-**-  i'r":"::y  1.:  >  ":•■:.  :  ■■  .'  •  *.  :  .r.y.  T:r^>n  the 
return  of  t!.e  syuiiiri-.-:  >.  a.-;  *>"  *  ■  ■■■  ;  -*  •  -■  "•  •  '.*s'--*--»I  :*  e  tt  Ar- 
rant of  ait.'i<.-hii-r-LT,  V.'  \..ji.\-  ...7  ::.  -i:".-  i:,  '.-r  :-^  f:.cz>ri:s*  the 
phtiriTifx">  .-■■•■'::■:;;.■.  >.:.L  ;.i.  ;.;■;..■.  ;  :.  :_...y  '.  v  -•■.::.-.-t-j  Q;v.tu 
tb»»  I'iJi-'.s  ■::•::  v.!  ;v"..  :!.■.  -..•  ra.i.'  ■.,.'.  ^.  .:.■.•.';:  ^.^  jj-u--  ir^A»f, 
by  jt!ii':-rv:*.  .-.:.  :::.::.::•■  :•::..  :  -r  ">  l  l-.:L.  If  it 
is  fiiu:.-i».-i  T.j .  :,  ;  r-:- ■'  ■  :.  ':..■  :::.*.  ■:"  :  ■  '.-■:■:.  i.^:.:.  i:  may  K' 
ofiposi-d  liy  li-w  :ir  ■'..  ■  "  :;•'■.■.  vi-.  v,-,  :.•'..-  ^  .-•  ot  :'.'■  T.I:iii.Tiff. 
tei-diL?  T'j  >i:>T.'i::.  :  lv  irr  •.:.!  f  ■?  :'  ■•  ;•:.  .'  ::•.:.-.  r- .::-  :  in  the 
warraiir.  tu:  i.-i  ••::.•-.  ■  i.-  ;>::.■  :..  >,  :  .l  :..-.  iv-.^ri^  vf  tiiv 
Buniir.«.'Lsf.  or  ;-.:  i\..y  «:L- r  :.:..•:-  i  ■  \\\.\- i^  ;'  -  ::i.-:  i.  is  £»; --meJ, 
Tacaie  the  wa:r:i:.i  •  f  ;i:"  -.:.:..:.:  u:  ■  :.  L:*  .  -:,  1.1.::^::.  if  Be 
deemi^  the  iiaiT.:*.  uj^i.  wli.L  i;  v\.-.  i:r:LL;v.:.  i-suiiv-Ic::;!  10  au- 
thorize i;. 

I  2017.   Effect  of  vacalins   ivnrrnnt. 

Vacfiiinr  tLr  n:;rr;::.:  ■:,':•.-  :.:.  :.:  '  ■<  r:  r.fr.>^:  The  jnri»- 
diction  oi  iLo  :r.>'.\'-^'  *  Lt.t  ;  1.  .  :  --r:  ■  "l  •  . -i  •_.  «  Lort*  the 
defendant  Liis  i.i^*-  r-  .  z- :.- :  ..[.y  I:.  ■'•.■■  ..::■■:.:  ■  r  vvhore  the 
summor^s  '«^:.!'  i-r^i.-u."  ^-iv*  i  ■;■  „  ..:::.:  -r  v  S.  rt-  ;".:£Ti3ent 
may  bo  tak»-a  asr.ii:--:  h;::i.  :.*  ]  ::  ^  :-  :-"v-:  j '::.:iy  "niTb  an- 
other deft-fi'^aiiT.  w'.'i  L:is  Vi-»::  ■■■...  ^  ■:.  ■  •:.•  L  'r  i  .'»>  xbns  ap- 
ji^-arr^i.  Il>  c-vi  ry  • 'V.-.  r  o::>-*.  "L-  ;  >'.  .  v...  .  y.  .-i:.-*  a  \r:irrant 
rif  iiTtnohn^.er:!  :-■.::-:  :Lv  ;:  :■::;■  .-  .-  "-  :■•_!;.:.:.  2---*:  dismiss 
tbf*  action  as  :*"•  Lirii. 

I    201^.     ProcrediiiKs     'nbrre     Aaniiuon*     not     persomally 
Mer^  Oil. 

LT  l'»M  :,  7—r--«:.fi"~  ••r--.-:  »i:-  •.  ;;:...     :. '  't-  -r*.-  ■■  f  tV-    .>-fond- 
fi:    !;;;s    "■■■    :     .'tiV    ..--      ■  .  "  )-  '■  :•"•      '  "   '*    : -.  -^  *^  ivh    hasi 

rot  ]h^*'a   V      .*•  L  :^  .■  ;  ■-•:    -  ::.>-  ::     -. '. '.   :     L- .  r  ;ir. .!   deter- 
mire   t?:o    ;.    -'.  :. :    '  "-.    i:.      ■.  ^  ■■ -.    ■  .  •     •■    '.  r.-.i^Li.    the 

JTK^CTiuv:!  :>  ••'..'.r  - -. ---7 -•>-     .-:■   ■  ■■-■  >■*<.   fiTi*^  the 

defendant  :>  r   •*■■-'  f-  -      .—  .....-.-•-       -   :.^-  .% ,.  pi,j^_ 

tifP.      The    e^f^""'    '       :.-■-.-  ".-       ■■     i-     -.  '    *- T"'.    TTTTrt 

reonire  the  •-  :  *"■  ^ '  •  •■  ■■•-'"    ■       -    •'  "    ^T  s.*  r-'.rrN»d. 

withont   eor  •;••:. :t  ir    ^     :;:■. c::.--    :•    ^..::^'y  ::  •-»'-:  of    ar^    other 
proportr. 
L,  2SS2.  it    rxL  5  :■?   4 1:1-  *■- 
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Where  tlie  eaannou 
fendanti  prwlieif  lie 
end  deteimfae  the 
the  chiittel  to  he 
to  rtpleiT  it 
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I  asCMK.  Wbem  title  eomes  In  Question  on  plntntura  owb 


If,  howeTor,  it  ap^ars,  upon  the  trial,  from  the  plaintifTfl  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  HiwTwiag  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

C6.  Pioc..  I  60. 

i  2857.  Pleadlnira  In  ne-vr  netlon.  Undertnkinv  1»eferc 
Jnstleey  Trken  nppllemble. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  deliTery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relie<l  before  the  justice:  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
itlcTiod  in  the  justice's  court,  each  undertaking,  giyen  in  the 
Justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  i  60. 

I  S86H.  Anavrer  of  title  mm  to  one  of  aeTeral  onnae*  of 
notion. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  mwe, 
but  not  as  to  all  of  them;  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2952  of 
this  act.  with  respcH^t  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  justice 
must  discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  pftrt  of  i  «2. 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant 

L.  1881«  cb.  188,  I  1  U  Bdm.  548). 

i  2984.  Km^emtkom  and  ret«m  of  eoaunlaaiMi* 

The  commission  must  be  executed  and  returned,  aa  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  •ection  miut  be 
annexed  thereto,  except  uat  subdiyision  sixth  thereof  may  be 
omitted. 

Sttbstltated  for  L.  1838.  ch.  248,  fi  4  U  Bdm.  S41). 

9  2985.  Receipt  thereof  by  Jostiee. 

The  justice,  to  whom  the  pacl^age  containing  the  cominiasion  is 
transmitted  by  mail,  must  icc^iye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

I  2986*  TITl&en  depoaltlon  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issm 
as  prescribed  in  this  article;  and  to  the  execution  thereof. 
deposition  taken  thereunder  may  be  read  in  evidence  upon 
tnal  by  either  party,  and  has  the  efiEect  specified  in  section 
of  this  act. 

I  2987.  Fofrera   of  oommlssloners. 

Where  the  commission  is  executed  within  the  State,  the  etmt] 
missioner,  or,  if  there  are  two  or  more,  a  majority  of  them,  haTfl 
the  snmo  power  to  issue  a  subpoena,  to  swear  a  witneos,  and  t« 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  n,i\ 
action  pending  before  nim. 

Ii.  1841,  cb.  188,  I  2  (4  Bdm.  646). 
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and  asffUed  to  tile  mdm  use,  mm  prqi 
title  fiiinrtih  of  10^  chapter,  ^ 
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judgment  was  docketed  by  the  first  ooimtj  derk.  The  Indi^ 
when  docketed  as  proscribed  hi  tlds  section,  hms  the  like  < 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  1 
under,  or  by  yirtue  thereof,  in  the  county  where  it  was  so 
etcd,  as  if  it  was  rendered  by  a  justice  of  the  peace  of 
county,  and  docketed  upon  filing  his  transcript;  except 
where  an  application  for  leaye  to  issue  an  execntKHi  is  neoH 
it  must  be  made  to  the  county  court  of  the  county  wher 
judgment  was  rendered. 

Co.  Proe.,  I  63.  and  B.  S..  part  of  |  284. 


I  8023.  Jnstiee 
hia  ten 


T  srt^e  tsmMseripty  after  eac9limtl« 


A  justice  of  the  peace,  whose  term  of  office  has  expired, 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prex 
in  either  of  the  foregoing  sections  of  this  title. 
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19,  t.  7  EXECUTIONS.  %  8048 

i  3048.  Bxeentlon  upon  Jndvmeiit  docketed  irltla  eommtr 


Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has 
en  docketed  with  a  county  cleric,  upon  the  filing  either  of  a 
Ginscript  from  the  justice's  docl^et,  or  of  a  transcript  from  the 
^rk's  docket  of  another  county,  the  execution,  to  be  issued 
ereupon  by  the  county  clerk,  must  be  in  the  same  form,  and 
ecuted  in  the  same  manner,  as  an  execution  issued  upon  a 
dgment  of  the  county  court;  except  as  otherwise  prescribed  in 
ction  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
?nt  is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
Bts,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
ty  of  the  judgment  debtor  must  be  omitted.  In  that  caae  the 
ovisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
t  of  th^  judgment  debtor's  real  property,  are  not  applicable 
&reto. 
lo.  Proc.,  8  64,  sabd.  18.    See  §|  8017  and  186T.  tntt. 
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»-; '.-•<?  "-ir  «.L.iiit  ;iuHicH.  -jr  before  aaot 


%  SinWi,  [Aai'4,  1«»3.:      14.: 

fh#-  l;n»:  f.Tir'',  .»<^''.*1-.:.*.  *:.-■  ;  ;— •'•  zi :.--.  iTrtjir  Jtjfjn*  iiim,  at 
Uifio  ttT.tl  p..%/fr  Jt;.'--.:.''i  .:.  •-■.^  ■.:;-.•  li  '-ii*  i."n»»Llari*  ».««)iirt.  w 
ffui  •*-rvjr*'  f*f  ar.j  r.o*!''-.  <•..-  --.f  'i.   /ijr   :-  '^•*   irier.     Thewu 
»h«'   Ilk*-   t;rv.*'^-':.r.i'*   rr.-*t    ■*■-   .-.^ :    .i    -.li   locoxi.    a^   o^on 
r^-tiirn  of  a  it^ir.'.r.'.'.r.*  ;^rv,i.:..y  t-i-rrfL 

I  9MI0L  C«0ta|  ivken  awarded. 

iri»r,ri  an  A^Xi<:4l  ;,r'i:y.*A  f'.r  ;:.  *>.!*  ir::--i»^.  •±«»  award  of  o 
In   roffu\ftf(-fl   p.^    tr.Wrt'f.i-: 

1.  fr  th<'  a ;!;;*■<* I  >  'JisTr.;?-*-'-^!.  hrf-<i-*^  n-i-li-rr  party  brinp 
fo  ft  M'ftriritr.  a^  ',.T*-*r\\:*A  Ir*  'h-=  :.7-:l-.  :«:r*:3  shall  not 
nwn riU'*\   to   «-i*h»-r   pfirtv. 

2.  \f  th"  j'l'J^fff.'-rif  ji*.  r' v'-rt'-I  '■..-  *= :.  -tTt-'t  iz  '.Li:t.   not  afft 
If  Iff  fh«'  rfi'-rjf*;  *,r  if  n  r;'  "/  trial  i-  .::.--•:"-:.  c«rf^re  the  sazxM 
fiiinthi'r   jrjmir*..    ;r^    [ir«'i''".';h'-'I    ir.    rr.;*    -r-ilr:   ti*   coots    of 
fi|iiK*hl  iir«'  in  th«'  'li«"T''tiorj  of  rJ.^*  ftrrt-Liite  o«:irc- 

J».   If  th'*  ju'Iicrfi'Tit  JH  iiffirr/j'-'J.  c-*"'***  n"*:  t-e  awarded  to 
r<'N:iOTifi«>rit. 
4.   If  llir«  jn'IjrTnwit  is  n*v«-r«-'-<l.  <:■'■.*'♦«  nir:*:  t«  awarded  to 

rt.  If  0»#'  jij'lifn.'-rit.  i.^  ;'ffjrrri''l  r. :.]:.-  ;:.  ;  nrt.  th-*  costs,  or  ff 
n  piirt.  !h«T«"Of,  fts<  to  ih"  ;iiiiirl]:itc  r:i>ijri  sef-nis  j"!*:.  a«it  exc«>e«i 
fi'ii  flollfirH,  l><'Hi']cH  'li-liiir.-.'-rru-jit.-,  mny  t-tr  awarJe-i  to  eit 
|inrty. 

r«.    lT»»r..    imrl    of    Sf   •V.*',  nfi'l   ri71. 

I  llfNIT.  Amonnt  of  roHtM. 

n|K»M    fill    iipiiwil,    i»rovirI*.rl     for     in     this    article,    costs,    wl 
mvnrili-rl.  irnist  Im*  jim  follows,  hcsjdr-  «HshTir«r'monts: 
'I'll   III*'   npfflljirit,    iijiori    r^-vTsnl.    rliirfy  dollars. 
T«  llii*  ri'HiKinrlriit,  iijuiri  ufljrrnanof,  twenty-five  dollars. 
M.I  |«rt  of  I  71,  am  d. 
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8183.  Goats  upon  adjoarnment* 

(Vhere  an  application  is  made  for  a  second  or  Bubeeqaent  ad- 
trnment  of  the  trial  of  an  action,  brought  in  a  justice's /couit 

the  city  of  Brooklyn,  after  it  has  been  once  adjourned,  the  jus- 
«  may,  in  his  discretion,  require  payment  to  the  adverse  party 

a  sum,  not  exceeding  five  dollars,  besides  disbursementSy  as  a 
ndition  of  granting  the  application. 

L.  1871,  ch.  492.  part  of  9  8. 

I  8188.  Applio«.tlon   of  other  proTfslons.    Holdliiff   eovrt 

B!ach  Justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
tHe  prraw  of  Kings  county;  and  each  provision  of  this  act,  re* 
ting  to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
Jplies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
ly,  except  as  otherwise  cppcially  prescribed  in  this  title.  Each 
those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
s  morning,  until  three  o'clock  in  the  afternoon. 

I«e  Ii.  1R40,  oh.  125.  H  35  and  36;  L.  1860.  ch.  102.  |  18;  U  1871,  th.  493. 
I;  U  1878,  clu  863,  part  of  f  16. 
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xiTXiX  zn.  I 

Kiscellaneooa  proviaioii«.  I 

iMh    <r<i^  Mtito  of  ttppllrfttfoii  of  certain  pruTlalooa  of  Uli  Mfe.  I 

ii^^A.   ICfMAiit   lu   vtitDttiible   furbidden.  I 

ti.  I.  JUMii-«  ur  cuLuUttUie  uui  tu  paj  cUim,  ete.  I 

t:.<a<    lViHlil«  I 

«li.«.  ViMMUtm  \»t  pnKVtll«ic  ■cctlonB  a  di^enee  of  netlniB.  I 

i'.<«ii,  .tl-ii.   LSK-kvt-tMok  tu  btf  kvyc  by   juauot;   eutriea   latttiM.         I 
t!  I.*    '.iiut'X   lo  Ui>\'iMl-ltouk.  I 

.«>  ;^.   Lvi>uM(  uf  buwk»  aud  nap«r«  with  towo  or  eltj  derk.  I 

^t'>w».  (.>r4iiK*«ri'    In    diH*kift>uouk    deposited.  J 

ji-«riw   i^MH   s»r  i.'lCjr   elvrk   to  d«maAd  books,  etc.,   upon   dsntli,  tie.,! 

9'-«?     tNHi\«r> .    buw   coDip«^II«Hl.  I 

4«  *s»    Ktii'H.**  lu  *•♦  ofldfMCx*.  I 

).^mi.  Ju*cn<«  t*»   rum  lab   c<>|ilea  of  papers.  I 

.«  .V.    •'*  •«■-*»•  r   .if  :i»'ti«in  wben   luMllcv'a   ivrm  SKplreo,  etc                   I 

pf^^     U.     «'1«n  juMtw  Is  a  wlUieas.  I 

5  -Kt.  :rvii.i  i.«    -(»t    ■».*(    iNiviii):  iiTer  money.  I 

5  ■«*.  \.>\«.»ki    M»     UdKiUi'liC   \>t  JusttHw.  I 

t   v.  'u.       •.•v>     •*    ;uJi;itiouC.    eto.  I 

jL-«ui.  yNvk.*!'  vu   jm    -iiitiidaCv   b.T   priTate  person.  I 

5   **  o^tM  I  •&•;  '.•»  .'v«-<ir(*  iiaiklntea  In  peraitn.  I 

«  K<k  jOtf^'ir  -.'J  ic(  ^^tfcv  «Avcutioo  of  maDdate  Is  resisted.              I 

I  M^4.   V%#<4<»  «#4  iayipU4r«tl«»B  of  certain  prOTrlalons  of  tu 

W^-.*^.'  *  vr-.'v-.xivit  .»f  this  av»f.  not  oontnlood  in  thi«  chaiiH 
\%  7,'s..'-'  *^*i*i'ot'»i*^  ii»  prv'vtxMiiutfs  iH'foro  a  justice  of  the  piiW 

t>.^   f.w^^rt r   '.*  *Ml.»;ect   lo   tho  tiixalificntion.  that   it  doM  Bi 

ir»-4'.vV  «■•*  '.y-."^.  vihich  in  «>'piijcnaut  to  any  Fp#cial  proriiKknl 
Ism.  ?v<v".i  :-^  'ho  .!U"isi.lK'i!oii  or  iH.>\vor8  of  a  jiiBtlce  of  the  pw«l 
<^r  tt-.o  i«r\>-»ii?ru'*  N»iViv  him.  Whoiv  a  pn»vision,  thiw  maneal 
piit-nW.  r\'  iiH  ■..»  '.ho  t»li!».si  of  .1  i»aiH.»r  in  a  court,  or  with  t  cW 
tho  M;vr  '.vm'*c.  n  .in  :KTh»u  or  <(.HviaI  i>roceedinfr  l»cfore  a  jnsdl 
of  t^.•*  *.v.^vv»  Iv  lilod  wiih  th**  justice,  unlesn  he  has  a  cW 
app^^j:*.:«sl  piirsiiHitt  to  law;  ami  where  it  confers  a  power  opl 
a  *vi:rt  or  a  jui?<i».  tho  |>i\»vision,  making  it  applicable  to  ji 
cetMiiiiW  takoM  unJor  this  ohaptor.  is  to  Im»  construed,  as  conW 
rinc  .1  l;ki»  i»«i\vor  upon  the  justiw.  before  whom  the  actkal 
sptvial  pr\KtN\l:njr  i*  brvui^rht. 

I  3i:UK.  Grarrail  ri^4a«l»ltes  of  mandates. 

_  date.  i«Mi>l  hy  a  ;»*sriiv  of  the  ponce,  must  he  sIcM 
^  bim.  *^^^  **^*'>"  *'**  w!'hoTit  s»\hI.  It  must  b*^  entirely  filled  np  i 
TjKetbn^  when  it  is  ililivon**!  ro  an  «*rti»H*r  to  >»e  executed,  so  ai 
linte  BO  blank.  oiMior  in  rho  ilato  thonsif  or  othorwiso;  except  A 
SEm^  may  be  a  )»l;ink  in  a  snbptvna  for  tho  nnmo  of  anv  or  all' 
ihftwitneme*.  A  ninn«Yar*\  i^snod  and  deliyered  to  an  officer  to! 
!^lM|tffd«  contrary  tn  this  soctiim.  is  void. 
^?|U  8.  «W.  i$  M2  and  2S3>  (2  E.lra.  2751. 

^Il^g^  Mevrnrd    to   eonntahle    forbidden. 
\  floartibte  shnll  not  nsk  or  roooivf  nvv  nmney  or  other  nl 
^^Kjr  tiom  nnr  person,  as  n  consideration,  reward,  otj 
■P^  ^^t  fnr  owi1t\ne  or  delay inu  to  snest  a  person*  or  to  *^ 
^"■■^wi  or  to  wW  VTo\>oT\y.  V'j  VvtVaa  ^A  %a.  ^xecatlOB.  • 
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ment  debtor  was. released,  had  been  returned  wit||0Qt  bin 
talLen. 
Bee  L.  1875,  eh.  479,  part  of  S  10. 

I  SI.04.  lioneFI  bQ'vr  paM  Uato  thm  ooort. 

Money  paid  into  the  court,  punuant  to  any  proTiakNi  < 
act,  must,  unless  the  court  otherwise  directs,  be  iMud  dlft< 
the  cSbtamberiain  of  the  city  of  New-York,  t»  the  craik 


c.  aa,  1. 1.  a.  8  CITY  COURT  OF  N.  Y.  §S  S185-bT 

If  the  defendant  has  given  bail,  the  undertaking  of  the  bail  must 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  cuurt  bo 
directs. 

i  8186.  Id.  I  proceedlnvs  after  retnrn. 

Unless  both  parties  sooner  appear,  the  conrt  must  wait  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
which  the  court  is  then  engaged  will  permit,  the  court  must  take 
tip  the  cause.  If  the  plainti^  does  not  then  appear,  a  judgment 
diBinissing  the  complaint,  with  costs,  must  be  rendered.  If  the 
defendant  does  not  then  attend  in  person,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  in 
person,  the  pleadings  must  then  be  made,  a^d  issue  must  be 
Joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issue  must  be 
tried  by  the  court,  without  a  jury. 

I  SlSe.  Id.;  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  court  at  cham-« 
ben  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  also 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term. 
OS  the  court  at  cliambers  appoints,  be  given;  and  thereupon  final 
judgment  must  be  rendered.  But  the  issue  must  be  appointe<l  to 
lie  tried,  within  nix  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;  or  a  trial  hf  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trial  cannot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  8187.  Ordinary  action  may  be  bronirbt  for  like  canse. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  iu  the  ordinary  manner  an  action,  for  a  cause 
specified  in  subdivision  second  of  section  817  of  this  act. 


a  20, 1. 1,  a.  4  CITY  COUBT  OF  N.  Y.  §§  3192-95 

xnent  from  which  on  appeal  might  be  taken.  Such  appeals  shall 
be  heard  in  such  manner  and  bjr  soch  justice  or  justices  as  the 
appellate  diylBlon  of  the  supreme  court  in  the  first  department 
8Aall  direct. 

Oo.  Prae.,  I  889;  L.  1874,  ch.  646,  i  9;  L.  1686,  eh.  946. 

§  8190.  Id.}  prooeedlBsa  rewlated. 

TitlM  first  and  third  of  chapter  twelfth  of  this  act  apply  to 
and  govern  an  appeal,  taken  as  prescribed  in  the  last  section, 
except  as  otherwise  expressly  prescribed  in  the  next  two  sections. 

8m  L.  1874.  ell.  646.  i  9. 

I  8188.  [Am'dy  1886.h  I8.|  wltbln  wliat  timey  where  heard. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
twenty  days  after  service  of  a  copy  of  the  judgment  or  order 
dppeaied  from^  a  written  notice  of  the  entry  thereof. 

Ii.   1806^   eh.   946. 

f  8184.  Id.  I  detemtlnatlom  vpoa  appeal,  kovr  enforeed. 
Id*  I  vrhere  nevr  trial  vraa  properly  srranted* 

The  Judgment  or  order  of  the  apjpellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  absolute 
upon  the  right  of  the  appellant;  and  thereupon  an  assessment  of 
damages,  or  any  other  proceeding,  requisite  to  render  the  judg- 
ment effectual,  may  be  nad  in  the  marine  court. 

§  8188.  [Repealed  Jan.  1,  1806;  L.  1805,  ch.  046.] 

*  8o  in  orlflBsL 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  remoyed. 

Go.  Proc.,  part  of  f  83. 

S  8201*  Serrlee  of  aubpoenas. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  serred 
upon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
la  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  B.  L.  606.  cb.  86.  f  18. 

I  8900.  Effect  of  this  title  limited. 

This  title  does  not  affect  any  proyision  of  law  conferring  upon 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 

•19 
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proceedings  taken  in  accordance  with  the  provisions  and  re* 
qnirements  herein  relating  to  attadiments  in  courts  of  justice* 
of  the  peace. 

Ia.  1886,  ch.  4M. 

I  8906.  Bninmoiuiy  irhere  ■•rred* 

The  summons,  in  an  action  brought  in  the  court,  may  be  serre^ 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

I  89MM.  Hkim  title  does  mot  affeet  farlsdietioa  of  tke  eourt^ 
etcy  ia  speeial  proeeedtniPB. 

This  title  does  not  affect  any  proYision  of  law,  conferring  upon 
tlM  court,  or  upon  the  ci^  judgie  of  Yonkers.  Jurisdiction,  power, 
or  authority,  in  a  special  proceeding;  or  conferring  upon  tne  city 
judge  of  Yonkers  power  or  authority,  in  an  action  brought  in 
another  court. 


.^mfM-  >aW  <if  tbo  ?i>r  '>f  Sifw-Ynr^.  in  ^r  ^pK 
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shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  a\j 
of  Albany,  or  the  JU8tlce*8  court  of  the  city  of  Troy,  may 
bo  taken  in  a  case  where  an  appeal  may  be  taken  to  a  ooonty 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  u 

Sroacribcd  by  title  eight  of  that  chapter,  and  in  no  other  case, 
uch  an  appeal  must  ne  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.  1867,  ch.  844,  i  76;   L.  1895.  ch.  M6. 


I  8214.  Bffect    of  this   met,  vpoa  Ivrladftetloii.   mud 
eeeainflra. 

Except  as  otherwise  specially  prescribed  in  this  title,  thia  act 
does  not  affect  any  statutory  proTision  remaining  nnrepealeil 
after  this  chapter  takes  effect,  relating  to  the  jonadiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualificatloii. 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  dtA 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  wherebiy  a  proceftl- 
Ing  in  an  action,  brought  in  either  of  those  courts,  or  a  sperial 
proceeding,  brought  therein,  or  before  a  justice  thereof.  Is  a  ~  ' 
lated,  eitiier  expressly,  or  by  reference  to  another  Tnx>Tlslon  of 
law,  to  a  proceeding,  in  an  action  or  a  spedal  proceeding  befoR 
a  justice  of  the  peace,  is  deemed  to  ref^r  to  the  correqMndiif 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 
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an  execution,  upon  a  judgment  so  docketed,  mny  bo  issiud,  nt 
the  option  of  the  judgment  crcdiior,  either  by  the  coniiiy  clerk, 
directed  to  the  sheriff,  or  by  the  clerk  of  the  district  court, 
directed  to  a  marshal.  In  the  Intter  case  it  must  be  in  tho 
same  form,  and  executed  in  the  same  manner,  us  if  the  judgment 
was  not  so  docketed. 
Ik  1857.  ch.  844,  U  48.  61  and  62;  L.  1805.  cb.  040. 

I    8221.   Bnforeement  of   certain  Judflrmenta   in   faror    ot 
^nrorlcinv  ^romen. 

In  an  action,  brought  in  either  of  those  courts,  by  a  femalo, 
to  recover  for  services  performed  by  her,  if  the  plaintiff  recovers 
a  judgment  for  a  sum  not  exceeding  fifty  dollars,  exclusive  of 
costs,  no  property  of  the  defendant  is  exempt  from  levy  and  sale, 
by  virtue  of  an  execution  against  property,  issued  thereupon; 
^and,  if  such  an  execution  is  returned  wholly  or  partly  unsalis- 
fied,  the  clerk,  must,  upon  the  application  of  the  plaintiff,  issue 
an  execution  against  the  perbou  of  the  defendant,  for  the  sum 
remaining  uncollected.  A  defendant,  orrested  by  virtue  of  an 
execution  so  issued  against  his  person,  must  be  actually  confined 
In  the  jail,  and  is  not  entitled  to  the  liberties  thereof;  but  he 
mast  be  discharged,  after  having  been  so  confined  fifteen  dnys. 
After  his  discharge,  an  execution  against  his  por^on  cannot  be 
Issued  upon  the  jndgment,  but  the  judgment  creditor  may  enforce 
the  judgment  agninst  property,  as  if  the  execution,  from  whi<Hb 
the  judgment  debtor  is  discharged,  had  been  returned  without 
hla  being  taken. 

If.  1867,  cb.  616.  if  1  and  2;  L.  1878.  cbi.  33  and  175. 

I  8222.  Costs  in  action  by  worklnflr  ivoman. 

Section  3131  of  this  act  applies  to  an  action  therein  specified, 
brought  in  a  district  court  of  the  city  of  New- York;  and  costs 
must  be  allowed  in  such  an  action,  as  prescribed  in  that  section, 
in  addition  to  the  costs  allowed  in  a  district  court,  by  the  statu- 
tory provisions  remaining  in  force  after  this  chapter  takes  effect. 

U  ISn,  cb.  036.  iwrt  of  f  1. 
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TITLE  V. 
The  municipal  oourt  of  the  city  of  Bochester. 

ProTiiloiw  of  chapter   10  feneraUj   applicable   to   tbe   coart  and 

Jndna. 

S227.  JaiiMUctloii  In  aettont  upon  eontract. 

I  8S96»  ProTlslOBs  of  oikapter  18  irenerally  applleable  to 
tlio  court  aad  Jvdses. 

The  proYisions  of  chapter  nineteenth  of  this  net,  ezdudins 
titles  tenth  and  eleyenth  thereof,  apply  to  the  municiiial  court 
of  the  city  of  Rochester,  and  to  the  judges  thereoi:;  except  so 
far  as  they  are  inconsistent  with  the  next  section,  or  with  any 
other  special  proTision  of  statute,  remaining  unrepealed  after 
this  chapter  takes  effect  I^or  the  purpose  of  applying  the  some. 
the  court  is  deemed  a  justice's  court;  each  ludse  tiiereof  is  deeroed 
m.  Justice  of  the  peace;  and  the  city  of  Rochester  b  deemed  a 
town  of  Monroe  county. 

&b  ^m%  ah.  lot.  part  of  |  4. 

I  8227.  [Am*d,  1881.]    Jurlsdfetioa  in  aetloma  upon  ooA« 


The  municipal  court  of  the  city  of  Rochester  has  Jurisdiction 
•f  an  action  to  recover  damages  upon  or  tor  breach  of  a  con- 
tract, express  or  implied,  other  than  a  promise  to  mar^,  whea 
tha  ■urn  elaimed  diMa  not  exceed  five  hundred  dollan^ 
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I  8239.  Id.|  upon  appeal  from  Intevlocatory  Jadgrmcnt  or 
order. 

Upon  nn  appeal  from  an  Interlocutory  jnd^nnent  or  an  order, 
in  an  action,  costs  are  in  the  disor^tlon  of  the  court,  and  may 
be  awarded  abeolutelj,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or 
refusing  a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  ia  entitled,  of  course,  to  the  costs 
of  the  appeaL 

2.  AVhere  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  tos  the  costs  of  the  appeal 
from  the  order. 

Oo.  Pioc.,  11  806  and  815. 

I  8240.  [Am*d,  1881.]   Id.f  la  m  special  pvoeeedlar* 

Costa  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  conrt  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  partT,  in  the  discretion  of  the 
court,  at  the  rates  allowed  for  similar  scrytces.  In  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  Judgment  taken 
to  the  same  court,  and  in  like  manner. 

8«e  L.  1840.  ch.  270,  9  8  (4  Btai.  688;  8  Id.  189;  slM,  M  aUMi,  210l».  2143. 
8M9,  2816,  2401.  2446.  24B6,  ant«. 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  now  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

S  8266.  Doty  of  tmxlnm  olBoer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  docs  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  B.  S.  668.  S  B  (2  Edm-  «72). 

I  3967.  AiHdavit  respeetiuff  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
wliich  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  n  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount. 

Id.,  S  7;  Oo.  Pxoc.,  part  of  f  811. 
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FEES;  GENERAL  PROVISIONS. 


the  legal  fees  for  such  publication  was  at  the  aame  tuae  tet 
and  that  the  application  wai  refused*    Snch  aa-  afidaTit 
sumptiye  evidence  of  the  facts  stated  therein. 

2  B.   S.   648,   (  40. 

I  8S95.  Comptroller  to  audit  certain  eliarflres. 

Where  the  fees  or  other  charges  of  an  officer  are  chai 
to  the  State,  they  must  be  audited  by  the  crompdroikf,  ai 
on  his  warrant,  except  as  otherwise  specially  iirtocribei  I 

a  B.  s.  <»i,  i  le  (s  Edm.  eri). 
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DEFINITIONS. 
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in  tke  eoluititntlon  and  laws  of  the  Btate.  The  word,  *'  no 
as  used,  with  respect  to  procuring  the  attendance  of  a  ju 
equivalent  to  the  word,  "  summon  *',  as  used  in  the  ]ik< 
nection,  in  the  same  constitution  and  laws. 

20.  The  word,  "  action  *',  refers  to  a  civil  action;  the 
**  judgment  '\  to  a  judgment  in  such  an  action;  the  tons,  ^  s 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  ordei 
an  order  made  in  such  an  action  or  special  proceeding;  thft  i 
"an  action  of  ejectment",  to  an  action  to  recover  the  imm 
possessioh  of  real  property. 

21-24.  [Repealed,  1^,  ch.  677.] 

^L.^8fJch.^4«yi2;<Jj^  Proc..  1166;   Id..  1462;  M..  I  4«;  Id.,fl4|l:  L.  V8I^ 
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CONDEMNATION  liAW. 
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§  8388.  Repe&llAflr  elaasei  llmItAtl*aa« 

So  much  of  all  acts  and  parts  of  acts  us  prescribe  a  metbod 
of  pro<:(Mlure  in  proceedings  for  the  condemnatWn  of  real  property 
for  a  public  use  in  rept^aled,  except  Huch  acts  ana  part*  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnatioii  of  reti 
property  for  public  use  as  a  highway,  or  as  a  street»  avenue,  or 
public  place  in  an  incorporated  city  or  yillase,  or  as  may  pre- 
scribe methods  of  procedure  for  s«ch  conaemnatlon  for  aay 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New- York,  known  aa  tlie  mayor, 
aldermen,  and  commonalty  of  the  city  of  New* York,  or  by 
whatever  name  known,  or  by  or  on  the  appUcatioo  of  any  board. 
department,  commissioners  or  other  officers  acting  tor  or  on 
behalf  or  in  the  name  of  such  corporation  or  <ii7»  oc  where  the 
title  to  the  real  property  so  to  be  acquired  Teats  in  aneh  corparir 
tion  or  in  such  city;  and  all  proceediuga  for  the  oondeouHOioa 
of  real  property  embraced  within  the  exceptiona  enamerated  ia 
this  section  are  exempted  from  the  operation  of  this  title* 

i  8884»  "Wken  aet  takes  efleet. 

This  title  shall  take  effect  on  the  first  day  of  May.  one  thtv 
sand  eight  hundred  and  ninety,  and  shall  not  affect  any  proeec#' 
xng  preyiously  commenced. 
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c  28,  t.  8  *    MECHANICS'  LIENS.  §§  8417-19 

S  8417.  Dlncbarore  of  mechanlca*  Hen,  by  order  of  court. 

A  mechanic's  lien  on  real  i)roi>erty  may  be  viua te<l  ami  cancelled 
by  an  order  of  a  court  of  record.  Before  sueh  order  shall  be 
grranted  a  notice  shall  be  serveil  upon  the  lienor,  either  person- 
ally or  by  leaving  it  at  his  last-known  place  of  residence,  with  a 
person  of  suitable  age,  with  directions  to  deliver  it  to  the  lienor. 
Such  notice  shall  require  the  lienor  to  commence  an  action  to 
enforce  the  lien,  within  a  time  specified  in  the  notice,  not  less 
than  thirty  days  from  the  time  of  service,  or  show  cause  at  a 
special  term  of  a  court  of  record,  or  at  a  county  court,  in  a  county 
in  which  the  proi)erty  is  8ituate<l,  at  a  time  and  place  specified 
therein,  why  the  notice  of  lien  filed  shouhl  not  he  vacated  and  can- 
celled of  record.  Proof  of  such  service  and  that  the  lienor  has  not 
commenced  the  action  to  foreclo<*e  such  lien,  as  dir<»cted  in  the 
notice,  shall  U*  made  by  affidavit,  ut  the  time  of  applying  for 
such  order. 

I  S41M.  Jadsrmeiits  In  aotlonM  to  foreclone  Hen*  on  account 
of  pnbllo  improvementM. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  im- 
provement, the  court  finds  that  the  lien  is  established,  it  shall 
render  judgment  directing  the  municipal  corporation  to  pay  over 
to  the  lienors  entitled  thereto  for  work  done  or  material  fur- 
nished for  such  public  improvement,  and  in  such  order  of  priority 
as  the  court  may  determine,  to  the  extent  of  the  sums  found  due 
the  lienors  from  the  contractors,  so  much  of  the  funds  or  money 
which  may  be  due  from  the  state  or  municipal  corporation- to  the 
contractor,  as  will  satisfy  such  liens,  with  interest  and  costs,  not 
exceeding  the  amount  due  to  the  contractor. 

§  3419.  JAdflrnient  in  actions  to  foreclose  a  meolianlc'a 
lien  on  property  of  a  railroad  corporation. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  railroad 
corporation,  upon  its  land,  or  upon  or  for  its  track,  rolling  stock 
or  the  appurtenances  of  its  railroad,  the  judgment  shall  not  direct  ,. 
the  sale  of  any  of  the  real  property  described  in  the  notice  of  the 
lien,  but  when  in  such  case,  a  judgment  is  entered  and  docketed 
with  the  county  clerk  of  the  county  where  the  notice  of  lien  is 
filed,  or  a  transcript  thereof  is  filed  and  docketed  in  any  other 
county,  it  shall  be  a  lien  upon  the  real  property  of  the  railroad 
corporation,  against  which  it  is  obtained,  to  the  same  extent,  and 
enforcible  in  like  manner  as  other  judgments  of  courts  of  record 
ftgainst  such  corporation. 
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VERIFICATION  OP  PLEADINGS 

g  3.  In  a  case  specified  in  sections  one  and  two  of  this  act,  a 
party  may  demur  to  the  pleading  of  the  adverse  party,  or,  if  it  is 
a  complaint,  to  one  or  more  distmct  and  separate  causes  of  action, 
where  it  is  not  sufficiently  explicit  to  be  understood  ;  or  where  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the  demurrer 
well  founded,  it  must  permit  the  pleading  to  be  amended ;  andJf 
the  party  fails  to  so  amend,  the  defective  pleading,  or  part  or  a 
pleading,  demurred  to,  must  be  disregarded.  If  the  court  deems 
the  demurrer  not  well  founded,  it  must  permit  the  party  making 
it,  to  plead  over  at  his  election.    (As  am'd  by  L.  1889,  ch.  472.) 

g  4.  In  case  the  defendant  fails  to  answer  said  complaint,  as 
hereinbefore  provided,  at  the  time  of  the  return  of  said  summons, 
he  shall  be  deemed  to  have  admitted  the  allegations  of  the  com- 
plaint as  true,  and  the  court  shall,  upon  filing  the  summons  and 
complaint,  with  due  proof  of  the  service  thereof,  enter  judgment 
for  the  said  plaintiff  and  against  the  defendant,  for  the  amount 
demanded  in  such  complaint,  with  costs,  without  further  proof. 
(As  am'd  by  L.  1889,  ch.  472.) 

H  8  and  4  in  eflact  June  18, 1880,  as  am*d. 
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I«AWS  OF  1892,  OHAP.  677. 


MXf  ACT  relating  to  the  construction  of  statutes  conatltiitiBg 

chapter  one  of  the  general  laws. 

Approred  bj  the  Goreraor  May  18.  1883.    PMMd,  tta— Sftlw  biftiff  ymaL 

The  People  of  the  State  of  New  York,  repreeented  in  SeaaU  and 
ABaembly,  do  enact  asfoUaws  : 

CHAPTER  1  OF  THE  GENBRAIi  ULWS. 

The    fitrntntorr    Constmetlon    lAfr. 

aMtl«n    1.  Short  title;  extent  of  api^lcatlon. 
2.  Property. 
8.  Real  property. 

4.  Personal  property. 

5.  Person. 

6.  Judge. 

7.  Lunacy;  Idiocy. 

8.  Qcnder;  number;  tenae. 

9.  Heretofore;  hereafter;  now. 

10.  Last;  preceding;  next;  following. 

11.  Folio. 

12.  Writing;  signature. 
18.  Seal. 

14.  Oath;   alBdaTit;   swear. 

15.  Acknowledge:   acknowledgment. 

16.  Bond:  undertaking. 

17.  Cboose:   elect;    appoint. 

18.  Hoard  comjXMMd  of  one  person. 

19.  Meeting;   quorum;  powers  of  majority. 

20.  Service  of  notice  upon  board  or  body. 

21.  County  clerk;   register. 

22.  Village. 

23.  State:   territory. 

24.  Public  holiday:  half -holiday. 
26.  Year. 

26.  Month. 

27.  l>ay:  mode  of  computing  days;  night-time. 

28.  Standard  time. 

29.  Civil  and  criminal  codes. 

30.  I^W8  of  England  and  of  the  colony  of  New  York. 
81.  Limiting  the  effect  of  repealing  statutes. 

92.  Krr(>ot  of  repeal  and  re-enactment. 

33.  KfTect   of  revision   upon   laws   passed  at   same  ■enton  m  hmm 

revision   takes  effect.  , 

84.  Alterations  of  titles  and  head  notes. 
86.  I^ws  repealed. 
36.  Time  of  taking  effect. 

Section  1.   Short  title |  extent  of  applleattoB« 

This  ohapter  shnll  >»o  known  as  the  statutory  constrnetioB 
law,  and  is  applicable  to  every  statute  unless  its  tceneral  object 
or  the  context  of  the  language  construed,  or  other  proririoM 
of  law  indicate  that  a  different  meaning  op  application  wu 
intended  from  that  required  to  be  given  by  this  chapter. 

f  S.  Property. 

Vhe  term  property  ViicVoid«%  Te«\  mA  ^^T«utAX\ftci^R3^« 


■oDnance,  or  or  tue  w( 
the  alKnatare. 

A  iMl  of  a  court,  pnl 
direct))'  npon  Ibe  Inet 
water,  wax  or  other  a 


paper 


r  adheaJTe  subHtHi 
cuted,  in  the  corporal 
have  adopted  a  corpoi' 
poration  under  their  p 
executed  nnder  the  co 

I  14.  Oslh)  BlBdKvll 

The  term  oath  and  i 
law  of  attesting  tbe  ti 

The  term  swear  incli 
ministering  an  oath.  ^ 
it  tnay  be  sworn  to  b« 
tbe  acknowledgment  c 
»fficer  1*  specified  befoi 

I  IB.  Aeknowledve 

When  the  execution 
or  required  by  law  to 
entitle  it  to  be  filed  or 
ment  may  be  taken  or 
there  suthorlEed  to  ti 
execution  of  a  deed  of 
A  county  cleric's  ofBce, 
manner  aa  snch  ackno 

Tbe  tetm  acknowlec 
reference  to  the  exppni 
a  deed  ot  real  p 
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STATUTORY  CONSTRUCTION  LAW. 

qaent  f eBsion  begun  before  any  such  chapter  takes  effect,  i 
not  be  deemed  repealed,  unless  specifically  designated  in  tiK 
pealing  schedule  of  such  chapter. 


§  84.  Alterations  of  titles  and  head  Botes. 

If  the  title  of  any  article  or  other  diyision  of  a  statatft  « 
head  note  of  a  section  shall  be  amended  or  repealed  in  the  M 
the  statute,  or  if  a  new  article  or  other  division  having  a  till 
a  new  section  having  a  new  head  note  be  added  to  a  stttot^ 
correfsponding  title  or  head  note,  if  any,  in  an  abstract  of  ent 
at  the  beginning  of  the  article  or  other  division  c^  the  tu 
shall  be  deemed  to  be  correspondingly  amended  or  repealdi 
though  there  be  no  express  reference  thereto. 

I  3S.   I^avrs  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  anneicd,! 
portion  specified  in  the  last  column  is  repealed. 

I  86.  Tlnie  of  takinar  effect. 

This  chapter  shall  take  efifect  immediately. 

SCHEDULE   OF   LAWS    REPEALED. 

Ssetlosi  i«firi 

Revised  SUtatea.  part  I.  chapter  8.  title  8 16. 

ReTlsed  Statutes,  part  I.  chapter  19.  title  1 1.   2,S,i,i 

Revised  Statutes,  part  II,  chapter  4.  title  2 t. 

Revised  SUtates.  part  II,  chapter  4.  title  8 9. 

ReTlsed  Statutes,  part  III,  chapter  8.  title  17 ST. 

Revised  Statutes,  part  III.  chapter  10,  title  4 4. 

Revised  Statutes,  part  IV,  chapter  2.  title  8 16. 

Laws  1828,  second  meeting:,  Slst  session,  chapter  20. ...    9.  10.  11. 
Laws  1828,  secmid  meeting.  61st  session,  chapter  21....    8  and  4. 

Laws  1867,  chapter  636 8. 

Laws  1874,  chapter  821 AIL 

liaws  1877.  chapter  466 ST. 

Laws  1884.  chapter  14 AIL 

Laws  1886.  chapter  21 20.  ^^  j, 

Oode  of  ClvU  Proctdore 29.  788.  9N  «{* 

dlvlsIoMf 

17,  n.  0. 

of  sectloB^ 

Oode  of  Criminal  Procedore 966.  SC6.  m^ 

PenalOode 281.    600^  •■* 

dlvlsloos  %J^ 


12.  18.  -^, 

section  Tll> 
•9« 


■pproraiM  ooi  .    

renmice  to  approre.  Mo. 

for  iudsnwBt 

by  default 


\rliltriitloni 

AobmlJilon  to.   vhta   cunnut   b«   m^dfl -,_- 


■tl  tlw  arbUnloTB  (o  meet;  wbea  majorltj  mmj  Bwaxii; 

to   modilr   '<it''mnMy"////.y.\y^\y/.'.'.'.'.'.'.'.'.'. 

motloDi;  whcD  to  1m  maiie;  ootLce  tbereof 

nn*  on  inMllnK 

Judcmviit  on;   nhcn  aDd  bow  entered,   eowtt 

]udKin«it-ro1l :   docket   at  Jndcment 

rowt  tt  Btnt't  deriih,   lunnoT.  Mo.;  procoKUiw*  tlwnf 

llmtuikin  ofreooverx  Mfi'lnit  iilin."'.".''.'ri!!!!^'^^ 


teUddei.' 

inltiTtuili;  'not  'llibie' 10! '.'.'.'.'.'.'.'. 


prl»ner.   ciutodj  at. 


INDEX. 

Certiorari,  to  inqnlre  Into  Canae  of  Detention  —  uontlmvcl. 

whuo    writ   may   be   made    returuable  bvfore  auother   Judge    Ml 

writ   must   be  obvye<l,   etc 30CI 

when  writ  to  IdBue  without  application Mr 

retaru  to  writ ;   Its   cuutenta    3Bi 

proceedings   ou   disobedience   of   writ    9di 

proceiit  to  brluR  up  prisoDcr    fct 

power   of   cuuuiy    may    be    called    2u9i> 

when  prlHoncr  tc  be  dl8cbart;ed  iu  civil  cases   M 

legality  of  certaia   mandates,    under  whicb    prisoner  held,    not  to  bt 

inquired    luto    SW 

notice  of   hcurlng  for  discharge   of  prisoner   to  be   glTen   in   certtls 

cases Ufa 

when  to  issue  ou  application  for  habeas  corpus   M 

proceedings  upon  return  of  writ    J*d 

Id.;  when  dlMcburge  to  be  granted;  when   proceedings  to  cease Ml 

when  does  nut  preyeut   habeas  corpus  and   Tlce   Tersa....*. Ml 

ball  ou,   when   and   how  ordered    *• 

id.:   by   whom  and  how  taken    •{• 

dischurge  of   prisoner   balled 9047 -SUW 

when  such  prinomtr  may  and  may  not  tie  rc-imprlaoned VU 

penalty   for   vloiatlou   of    last   preceding   pi-uvlslon    VQ 

id.;  for   cuuccnllng,    etc.,   prisoner   for   purpose  of   avoiding   writ. ...W 

id.;  for   Hiding,   etc.,    in   such   concealment,    etc JM 

warrant  to  bring  up  prisoner   about   to  be  reiuoved,   etc Ml 

when  offender  In  such  case  to  be  arrested   SB 

execution   of   such    warrant;    proceedings    to    relieve   prisoner ^|^ 

proceedings  to  puulsh  offender   Mi 

penalty   of   refusing   copy   of    process    MB 

Certlornrl  to    revletv    Determination    of    inferior    Tri- 

banal  t 

in  a  State   writ ;   may  be  styled   writ  of  review MB 

person  served  with,  mnst  obey  writ;  fees  to  be  paid  or  tendered —  ** 
cases    where    writ    may    issue    221 

it  cannot  issue    1121,  22 

when  to  issue  from  supreme  court  or  superior  city  court ^S 

from    any   other   court    jjjj 

limitation   of   time   for  review    1)2 

in    case    of    disability     g| 

application   for  writ ;   where   nnd   bow   made    £« 

when  notice  is  necessary;  service  thereof *^ 

to   whom   writ    directed    Zj* 

mode    of    service   of    writ J* 

stay  of  proceedings  on  issuing  of 2m 

when  and  whore  writ  returnable   ^ 

subsequent  proceedings,   as  in   an  action    22 

return  to;  when  and  how  made  ^ 

how  corai)elled ;   fees  for  making   22 

after  term  of  ofQcc  expired   ^ 

when  third  person  may  be  brought  In 22 

hearing   upon    return    to    22 

atfldavits     »■ 

questions  to  bo  determined    2ii 

flnai    order     2m 

hearing  upon,  restitution  may  be  awarded  2S 

costs    2» 

entry  and  enrollment  of  llnal  order g]! 

effect    tliereof    25 

"  bo<Iy  or  officer."  and  **  determination, '*  wliat  to  inclode 22 

application  of  foregoing  provisions  to  certain  caaea    ^ 

to  civil  cases  only    2ia 

Clialleniret 

peremptory    |^ 

to   the   array    IITT.  jj* 

in  penal  actions   1^ 

how    tried,    etc **' 

%««,  «\io,  Tt\%\.  bT   Jary. 

Chnnflrei 

of   name    .«««•.«.%%%«»*»». 


INDEX. 

«.  oAtlnuancet 

by   one    judge,    of   proceedings   commeDced    before   another,    in   Ntw^ 

York     SI 

of  action,   after  transfer  of   Interest   T5i 

uf tvr  death   of    8uie   putty    Tfif 

fciee   Abatement;   Asalgnmeut. 

Contracts 

uB  to   real   property,   county   couri,   etc S# 

uetlon  upon,   wueu  to  be  bit)ugiiL  within  six  years SJ 

cuuuterclalm    In    action    on Ml 

for  real  pruiieriy  may   be  reached   by  juugmeut  creditor's  sctiuD Ib'A 

how    applied    U^ 

uetxon  lu  c-uuii'el  convoyunoe  by  luiiMtic.   Inlaut,  etc ^*& 

how   sold  In  proooeuings   to   i*ay   decedent  a  dcbta 2Vt1hitti 

Contributions 

action    lor,    between   owners  of   real    prupcrty    after   sale   under   exe- 
cution      14B1 

when  part  owner  redeems  from  sale  under  execution   14S! 

oruer    of     1483 

Low  enforced  by  means  of  original  Judgment 14M 

Hen  of  original  Judgment,  how  preserTcd 1 14A 

entry  to  be  made  on  ducket   Itfl 

Controversy,  Settlement    of.  See    Sabn&i«aiIoa    of    Cobi" 
trover»y^  Arbitration* 

Conventions 

of  Judges  to  make  general   rules  of  practice.    See  Oenersl   RolM  if 

Practice, 
of  Judges  to  appoint  supreme  court  reporter.    See  Supreme  Gomi. 

Convemions 

of    public    funds,    property,    etc.,    by    public   oOcer,    action    for.   itt 
Public    Funds. 

Conveyances 

of  real  property  by  sheriff,  court  may  order Jtt 

acknowledgcMl,   etc.,  and  record  thereof,   is  eridence w 

certitlcate  of  acknowledgment   may   be   rebutted  or   disprored wl 

of  real  property  in  another  State,  evidence  of  94ft,  M7 

on  Judicial  sale  of  real  property,  effect  of   JJw 

to  state  what  party's  Interest  sold   U« 

effect  of,    under  Judgment  of   foreclosure 1|^ 

In  proceedings  for  sale,  etc.,  of  Infant's,  etc.,   real  estate 8H 

not  necessary  to  pass  title  on  foreclosure  of  mortgage  by   adTertlso-^^ 

ment     SM* 

made  after  filing  petition  foi   voluntary  dissolution  of    corpontloa  is 

void     W 

under  order  to  sell  real  property  tc  pay  decedent'p  (lebts 2tW-**n 

action    to   c«)ni])el,    of   real    proiierty   of   Infant,    lunatic,    etc.    Sm  In- 
fant;   Lunatics,    Idiots,    and    llabltual   Drunkards. 

Copyrlsrlits 

of  statement  of  facts,   and  of  hesd-notes,  etc..   In  court  of  sppeslf 
rei>orts    ta 

C'^oroners 

punishment  of,  for  misconduct  U 

powers  and  duties,   wliere  sheriff  is  a  party 17« 

mandate,  how  directed  to,  and  bow  executed , 1^ 

rrest  of,  by  sheriff 1]* 

duties    and    liabilities    thereupon 175-liT 

may  prosecute  or  assl<ni  sheriff's  bond  for  lall  liberties 1^ 

duties  of.  on  an  arrcRt.  when  sheriff  is  plaintiff 179,  |^ 

liability   for   cHc-.iye    }^ 

tCtlDg  as  sberWt,  1«  o\>e7  t>\\^%  %u  \.<i  Q!Q!LV2^s^?  vSxerlff .^^.  Jg 

limitation  of  act\on*  iv?ia\vi*\.  vuL:**.i*,.*'\vi:;;i;,: ^^^Z 

when  execution  to  \mvx«  u>\  J^^vv^.  S^SoS^^SIwL'^p 


pcwTltltn  am  to  tea^smv^viu,  w^..  ^^^ 


ISBEX. 

JonrI  or  OlaJiui 

how  consUluted 

JorisdlcUan 

rules  and  procedure 

offlcers 

judgmenU 

duty  of  siumej-ireDera],  and  lupertiitendent  <rf  pwMlo  warta. . , 


of  slUiniej-nDera] 
rtl  of  procAedTn^;  ft 
ane  of  procuiiDK  tM 


eipeane ol procmiDR  UadmouyoikoommlaslOD... CI 

annual  report  to  comptroller. tn 

oobDi  not  to  be  CAied Mt 

appeals n 

tfrneand  manner  of  taking  appeal m 

caaenn  appeal ST 

pr?terei)ce  uu  appeals t!S 

aalary  of  ludeee tit 

Blarieaof  officers tt 

0»nr  t-nonac  i 

Hie  of   IJqnDts  In.    problblted n,  U 

trlml  elKwtaere  thin  at.  ms;  be  bj  atlinlatlDB,  In  MO-lDjorr  canaas. .  IT 

wbiD  CDUDtj  ladas  to  ippolnt  tempDnrr U 

temu  of  coiuts  to  b«  beld  at M,  BS 

Ooarta.      Bee,   «leo,   Coorta   not   of  Record  i    Ooorta  •( 
Record. 

referred    to   tn  tbl)    set 14 

sittlDin  sf.  srapubllc.  ciwpi,  etc...'.'. ',.'.'. '.'.'.",'.'.' I'l      I 

not  to  sit  on   SiindsT.    eieept.    *te ( 

■djonmment  of.  on  Silnnlay.  to  be  to  obit  daj t 

aeils'Dt  (SM, '»W8«s'l)    '.'■'.'.'.'■'.'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.['.'.'.'.'.' tl-V 

■djoornment.  of    UM 

ebinie  of  place  for  boldlns »4t 

(biieiQEiit  not  pro4ucpd  bi  tillure  or  adjontument  of *t 

tndfree    not    to   practlee 4* 

■  ttendinm    on     ._. ._. SM« 

eertlorBtl"  to   rAlew,    etc ,■..,!'. ". . .  W* 

■onlehment  of  mleronduct  uccunini  at  a  terra  of  tba  cltcott........  jM 

}arladictloo  of.      See  tides  ol  tM  «e*etal  courts. 


INDEX. 

Issue  t 

of  marriaire  diasolTed  becaose  former  busband  mt  wife  UtIqc .IfS 

ou  ground  of  laiucy  or  lunacy ];• 

annulled   on   giounU  of   fraud,   etc ISI 

action  for  divorce;,  legitimacy;  wuen  not  affected  bj  judgment..  175i,  !«• 

vupport  of   im 

In  acdon  for  separation  t3R 

In  matrimonial  uctiuiib,   court  to  direct   aa  to  aopport ITTMIQ 

order   eulorced   by    yuuUlimeut,   as   for   contempt ITS 

bom  after  will  muy  bring  action  to  recover  bU  aliare  of  property..  tM 

IssneM,  in   Pleadlnsrt 

presented  by  the  pleauingB,  arise  when,  kinds  of  11 

wben   need   nut   be  tried    Mb,  IV 

filing  note  of  lET 

bow   arranged   on   calendar    MS 

bow    brought    to    trial     M 

Issues  of  law  and  of  fact: 

how  they  ari6e ;  issue  of  law  on  demurrer  QfiS.  IM 

must    be    regularly    tried,    unless,    etc M 

issue  of  law  and  fact  arising  In  same  action.  Low  disiotcd  of..  MS.  MI 

most  be  tried   by  a  Jury,    when M 

See  Trial  by  Jury. 

must  be  tried  by   the  court,   when   ttl 

See  Trial  by  the  Court  or  a  Referee. 

proYisions  relating  to,  applied  to  counterclaim,   when lA 

at  what  terms  to  be  tried  SV7.  f!V 

notice    of    trial    and    note    of    issue    ftt 

order  of,    on   calendar    19 

issue  of  law   has  preference,   when   no  Jury   in  attendance 99 

decision  of  court,  or  report  of  reteree  on  trial  of MB 

of  fact  and  of  law   ariaiug  in  one  action;   court  may   order  ler* 

eranoe,   etc ISV 

judgment  on   12D*120 

triable  by  Jury   in  action   for  partition    ttH 

costs  when  l8f>ue  of  luw  and  of  fact  are  Joined 9ff^  ttl 

several   issues  of  fact  Joined SM 

Special  issues  for   trial  by   Jury: 

feigned   isiiues  alK>li8he<l,   and   order  sulHititated fli 

when  trial  must  and  muy  be  ordered 810^  Ml 

not  embraced   In   onit  r,    how   triinl    ffS 

bow  settled  and   tried,   in  action  to  annul  marriage   198 

to   be   prepared   and   sottlod,    in   action    for   divorce    ITS* 

on  opitusltlon   to  iiisulvent's  discharge   from  delits SM 

on  petition  for  exemption,   etc.,   from   Imprisonment flII 

J. 
Jail  I 

custody  of  civil  prisoners  In.    See  Prisoner. 

prisoner  may  be  conveyed  to,  through  another  connty Irt 

for  civil  prisonois  to  remain  the  same  in   New-York IM 

in  otlier   counties  until   changed    tfl 

sheriff   may    use   either  of   fieveral  Jails   US 

separation   of  .civil  and   criminal  prisoners 18 

male    and  '  female    prisoners    Hi 

physician;  how  api)ointe<l.  etc Vjt 

removal  of   slok   pilsoiicis  to   hospital,   from IB 

sale  and  use  of  liquors  in.  regulated U^U* 

service  of   papers  on   prisoner  in    131,  W 

prisoner  committed   by  U.   8.   courts,  received   into , IS 

change   of,    when   unsafe,    destroyed,   etc 13&-14< 

Jsil  liljertlos 188-140.  M* 

revocation  of  such  change,   and   its  effects 136.  141-144 

removal  of   prisoners  in   case  of  Hre 141 

liberties  of.    See  Jail  Liberties. 

place   of  sheriff's   Imi^rlsonment   deemed    a ITI 

to  be  delivered  to  new  sheriff  with  prisoners IJj 

how  delivery  enforced  ,.• Ui 

Jail  litbertteot 

In  case  ot  temporary  change  of  Jail 188-140.  Jg 

In  tho  TOTCTaV  cowtAVea,  vj\ial  ^t^   146.  m 

bow  UV4  out  vvKV 


BnppleHieiilary  Proceedlnvs  — >  CoBtlawe^ 

warrant  of  arrest  after  the  order  has  been  made , 

how  yacated,   etc 340 

nndertaking  may  be  required,  etc 2M 

order  to  examine  person  having  propert/,  etc.,  of  Judgment  debtor..  S441 

either  order  may  require  attendance  before  a  referee 3142 

reference  may  be  ordered  at  any  time 844S 

proceedings    upon    examination 2444 

referee  to   be   sworn 34tf 

order  permitting  person  indebted  to  pay  debt  to  sheriff 344S 

delivery  of  money  or  property  to  sheriff  or  receiver 3447 

duty,   powers,  etc.,   of  the  sheriff 3448 

how  money  or  property  applied  to  pay  the  Judgment 2449 

balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc 2460 

Judge  may  enjoin   transfer,    etc.,   of  property 3lBl 

service  of   certain   orders    2452 

of    a    warrant    2453 

how  proceeding  discontinued  or  dismissed 2454 

costs   tq   Judgment    creditor    2455 

debtor,    bailee,    etc 2458 

disobedience  to  order;  how  punished   2457 

uiK>n  what  Judgment,  and  to  what  county,  the  execution  must  have 

issued   243 

in  what  county  Judgment  debtor,   bailee,   etc.,   must  attend 2431 

no  excuse  from  answering  that  answer  tends  to  conviction  for  fraud,  240n 

proceedings   when  Judgment  is  against  Joint  debtors 24^1 

commenced  l>efore  one  Judge  may  be  continued   before   another. .  2VS2 
cases  where  this  chapter  is  not  applicable;  what  property  cannot  be 

reached   24© 

receiver,  when  and  how  to  be  appointed  24^ 

notice  to  other  creditors  of  application 24® 

^      only  one  appointed;  former  receivership  extended 249 

order  to   be  filed  and   recorded    24^ 

when   property  is  vested   in    24* 

title  to  personal  property  extended  by  relation    240 

county  clerk  to  record  order,   etc.;  penalty  for  neglect 2470 

to  be   subject   to  control   of  court 2471 

on  decree  of  surrogate's  court,  docketed,  etc 2564 

Svpreme  Conrts 

is   a   court  of   record    J 

may  direct   county  clerk  to  destroy  certain  papers fl 

neal ** 

appellate   division  may  suspend  or  remove  attorney   or  counsellor...  <T 

attendanU  upon  sittings  of 93,  96,  JJJ 

general    Jurisdiction    of    *JI 

may  change  place  of  trial  of  actions  in  other  conrts,  when Zi| 

Judicial  departments    *1* 

Justices  of  appellate  division;  designation,  term  of  office,  vacancies, 

etc ** 

appointment  of  reporter • 2? 

Justices  of  appellate  division  may  act  without  department g} 

disability  proceeding,  in  case  of »J 

appellate  division,   times  and  places  of  holding,   how  appointed ^ 

associate  Justice,  when  to  preside   g 

number  of  Justices  to  sit ^ 

re-argument  ordered,  if  three  Justices  do  not  concur ZJ 

officers  required  to   attend    Jj* 

duty  of  sheriff,   as  to  rooms,    etc 2*- 

fees  of  officers  attending,   how  paid ■. .  jj« 

special  and  trial  terms,  places  for  holding 232,  »^ 

publication    of   appointments    1^ 

must  be  held  by  one  Judge    g 

governor  may  appoint  extraordinary  terms   ^ 

general  powers   and  duties  of  Justices *» 


failure  of  8  term,  governor,  how  to  prevent. ..................  ...■•    ^ 

adjournment  of  special  term   to  Judge's  chambers;   trtaU  thereat...    ^ 
powers  of  Justices  nt  chambers,  who  may  exercise **i 


powers    or   jusiirps    ni    fnniui»«5ri»,    »»iiv»    »*•".»     ^-.t.'^.— ...... -^ 

reporter  of.  papers  and  opinions  to  be  furnished  to *jj 

duties  ot  *.  no  sr\t\tv ♦ .  •  ^j^ai Wm%    «n 

publication  sivd  vtVcc  ot  tws^T^m^  w«N.  t%v«!^ ^*VS 

In  ronntles  of  »«>cotiA  ^\«XTV«i\.  ••  *; -^- 

tB  tbe  otbftt  tt\mtt\c\m iji.^* 


INDOX. 

Tonlcersi 

apiAicatloii  In  wimmaiy  prooMdlngi  to  rseorer  lanfl  maj  Im  made  to 
city  jadge  of  n 

Tonkera,  City  Court  oft 

la  a  court  of  record  « 

jnriadiction  io  drll  action   8S0S,  SX 

amnmona,  where  maj  be  aerred   fi[ 

jnriadiction  of  conrt  and  judge,  how  affected  hy  thla  act SI 

Btm-raaident  maj  be  requlrea  to  flle  aeenrltj  tm  coato  In 

1188 
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